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Court of Appeals of the District of Columbia 


No. 4634. 

W. K. Henderson Iron Works & Supply Co., Appellant, 

vs. 

David H. Blair, Commissioner of Internal Revenue. 


1 In the Court of Appeals of the District of Columbia. 

No. 4634. 

W. K. Henderson Iron Works & Supply Co., Petitioner, 

vs. 

David H. Blair, Commissioner of Internal Revenue, 

Respondent. 

Petition for Review of the decision of the United States 

Board of Tax Appeals, 

To the Court of Appeals of the District of Columbia: 

The Petitioner, W. K. Henderson Iron Works and Supply 
Company, a corporation organized under the laws of the 
State of Louisiana, with its principal place of business at 
Shreveport, Louisiana, respectfully shows the Court: 

1. On November 3, 1924, Petitioner duly appealed to the 
United States Board of Tax Appeals from a determination 
of the Commissioner of Internal Revenue of a deficiency of 
$8,767.18 for the calendar year 1918. This appeal was 
docketed as No. 518. 

2. Petitioner also appealed to the United States Board of 
Tax Appeals from determinations of the Commissioner of 
Internal Revenue that there were deficiencies in income 
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taxes for the years 1919, 1920 and 1921. These appeals 
were consolidated with No. 518 at the hearing and are, 
therefore, included in this Petition, although the errors 
assigned apply only to the year 1918. 

3. Taxes for 1918 depend on the question of whether ad¬ 
ditional salaries of $10,000 each to the two principal officers 
of the Petitioner corporation were a liability of the Peti¬ 
tioner for the year 1918 and were reasonable in amount, 
and therefore subject to deduction by Petitioner as a busi¬ 
ness expense for that year. The United States Board of 
Tax Appeals affirmed the deficiency found by the Commis¬ 
sioner of Internal Revenue and held that no liability to pay 
additional salaries was proven for the year 1918, but made 

no decision as to their reasonableness. Thereafter, 
2 formal orders were entered, dated March 28, 1927, 
redetermining said deficiency in the same amounts 
as those found by the Commissioner of Internal Revenue. 

4. The Petitioner desires that the consolidated cases, in- 
^’olvincr the vear 1918 among others, be reviewed bv the 
Court of Appeals of the District of Columbia, to which re¬ 
view the Commissioner of Internal Revenue has consented 
by stipulation filed with the United States Board of Tax 
Appeals in said consolidated cases. 

5. The Petitioner presents herewith transcript of record 
in said consolidated cases under the seal of the United 
States Board of Tax Appeals, which is prayed to be taken 
as a part hereof. 

Wherefore, this Petitioner prays: 

1. That this Court review the decision of the United 
States Board of Tax Appeals in consolidated cases Nos. 
518, 3555, and 10501. 

2. That this Court reverse the decision of the United 
States Board of Tax Appeals, with directions to said Board 
to find that the additional salaries of $10,000 each to the 
two principal officers of the Petitioner corporation were a 
liability of the Petitioner during the year 1918 and were 
reasonable in amount, and that Petitioner was entitled to 
deduct said salaries as a business expense sustained in the 
year 1918, and to redetermine Petitioner’s tax accordingly. 
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3. For such other and further relief as to the Court may 
seem meet. 

W. K. HENDERSON IRON WORKS & 
SUPPLY COMPANY, 

By W. K. HENDERSON. 

State op Louisiana, 

Parish of Caddo, ss: 

W. K. Henderson, being duly sworn, says that he is Presi¬ 
dent of the W. K. Henderson Iron Works & Supply Com¬ 
pany; that he has read the foregoing Petition for Review 
and that the same is true to the best of his information and 
belief. 

W. K. HENDERSON. 

3 Subscribed and sworn to before me this 16th day 
of September, 1927. 

[notarial seal.] YANDELL BOATNER, 

Notary Public. 

My commission expires 1 Jan. 1928. 

RUSH L. HOLLAND, 

GEORGE E. STRONG, 

YANDELL BOATNER, 

Attorneys for Appellant, 

4 [Endorsed:] In the Court of Appeals of the Dis¬ 
trict of Columbia. No. —. W. K. Henderson Iron 

Works & Supply Co., Petitioner, vs. David H. Blair, Com¬ 
missioner of Internal Revenue, Respondent. Petition for 
Review of the decision of the United States Board of Tax 
Appeals, Holland & Strong, Metropolitan Bank Building, 
Washington, D. C. 
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5 United States Board of Tax Appeals, Washington, 

D. C. 

Docket Nos. 518, 3555,10501, Consolidated. 

W. K. Henderson Iron Works & Supply Co., Petitioner, 

V. 

Commissioner of Internal Revenue, Respondent. 

Transcript of Record. 

For Petitioner: Yandell Boatner, P. 0. Box 1726, Shreve¬ 
port, La.; Rush L. Holland and George E. Strong, Metro¬ 
politan Bank Bldg., Washington, D. C. 

For Respondent: A. W. Gregg, General Counsel; Mabel 
Walker Willebrandt, Assistant Attorney General, Washing¬ 
ton, D. C. 

6 Docket No. 518. 

W. K. Henderson Iron Works & Supply Co. 

For the taxpayer: Y. Boatner, Esq. 

For Commissioner: A. H. Murray, Esq., T. P. Dudley, 
Esq. 

Docket Entries, 

1924. 

Nov. 3. Petition received and filed. 

Nov. 7. Copy of petition served on Solicitor. 

Nov. 7. Notification of receipt of petition mailed tax¬ 
payer. 

Nov. 26. Answer filed by Solicitor. 

Nov. 28. Copy of answer served on taxpayer. Set for 
hearing Jan. 7, 1925. 

Dec. 22. Motion for continuance filed by taxpayer. 

Dec. 22. Copy of motion served on Solicitor, notification 
mailed taxpayer. 

1925. 

Jan. 6. Order withdrawing appeal from Day Calendar 
to place on Reserve ‘‘C”, (field) Calendar. 
Both sides notified. 
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1926. 


Aug. 

30. 

Sept. 

3. 

Sept. 

9. 

Oct. 

12. 

1927. 

Feb. 

9. 

Feb. 

17. 

Feb. 

19. 

Mar. 

19. 

Mar. 

19. 

Mar. 

23. 

Mar. 

25. 

Mar. 

28. 

Mar. 

28. 

May 

6. 

May 

10. 

Aug. 

3. 

Aug. 

3. 


Application to take depositions filed by taxpayer. 

Order to take depositions of W. K. Henderson 
signed and filed, both sides notified. 

Notice of hearing Oct. 13, 1926 at Shreveport, 
La. 

Hearing had before Mr. Milliken. Stipulation 
filed. Transcript ordered. Taxpayer’s brief 
and findings due in 30 days. 

Findings of fact and opinion rendered. Judg¬ 
ment on 15 days’ notice under Rule 50. Both 
sides notified. 

Motion for redetermination filed by G. C. 

Notice allowing taxpayer until 3-21-27 to file 
settlement for hearing 4-14-27, failure to do so 
hearing set for 3-23-27. 

Notice of appearance of R. L. Holland and Geo. 
E. Strong as counsel for taxpayer filed. 

Application for appeal bond filed by taxpayer. 

Hearing had before Mr. Arundel on settlement, 
assigned to Mr. Milliken. 

Transcript filed—hearing 3-23-27. 

Order of Redetermination signed and filed, both 
sides notified. 

Order fixing amount of bond sur petition for re¬ 
view, signed and filed, both sides notified. 

Stipulation for hearing before Court of Appeals 
of D. C. filed. 

Supersedeas bond for $45,065.46 approved and 
ordered to be filed. 

Assignments of error filed by taxpayer. 

Designation of record filed by taxpayer. 
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7 Docket 3555. 

The W. K. Henderson Iron Works and Supply Co., 

Shreveport, La. 

For the taxpayer: Yandell Boatner, Esq. 

For the Commissioner: T. P. Dudley, Esq. 

Docket Entries. 

1925. 

April 17. Petition received and filed. 

April 23. Copy of petition served on Solicitor. 

April 23. Notification of receipt mailed taxpayer. 

May 13. Answer filed by Solicitor. 

May 30. Copy of answer served on taxpayer—Assigned 
Field hearing. 

1926. 

Aug. 27. Notice of appearance of Yandell Boatner filed. 

Sept. 9. Notice of hearing—Shreveport, La. Oct. 13/26. 

Oct. 12. Hearing had before Mr. Milliken. Stipulation 
read into record. Taxpayer's brief and find¬ 
ings due in 30 days. 

1927. 

Feb. 9. Findings of fact and opinion rendered. Judg¬ 
ment for respondent will be entered on 15 
days’ notice. Both sides notified. 

Feb. 17. Motion for redetermination filed by G. C. 

Feb. 19. Notice allowing taxpayer until 3-21-27 to file al¬ 
ternative settlement for hearing 4-14-27. Fail¬ 
ure to do so, hearing set for 3-23-27. 

Mar. 19. Notice of appearance of K. L. Holland and G. E. 
Strong filed. 

Mar. 19. Application for appeal bond filed by taxpayer. 
See 518. 

^lar. j23. Hearing had before Mr. Arundel on settlement. 
Assigned Mr. Milliken. 

]\[ar. 25. Transcript of hearing 3-23-27 filed. See 518. 

Mar. 28. Order of redetermination signed and filed. Both 
sides notified. 

Mar. 28. ‘Order fixing amount of bond signed and filed. 
Both sides notified. 
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6. Stipulation for review before Court of Appeals 
of the District of Columbia filed. See 518. 

10. Supersedeas bond for $45,065.46 approved and 
ordered to be filed. See 518. 

3. Assignments of error filed by taxpayer. See 518. 
3. Designation of record filed by taxpayer. See 518. 

Docket No. 10501. 

W. K. Henderson Iron Works & Supply Co., 

Shreveport, La. 

For the taxpayer: Y. Boatner, Esq. 

For the Commissioner: A. H. Murray, Esq. 

Docket Entries, 

1925. 

Dec. 31. Petition received and filed. 

1926. 

Jan. 8. Copy of petition served on the Solicitor. 

Jan. 8. Notification of receipt mailed taxpayer. 

Jan. 29. Answer filed by the Solicitor. 

Feb. 4. Copy of answer served on taxpayer—General 
Calendar. 

Feb. 10. Appeal transferred to Field Calendar. 

Aug. 27. Notice of appearance of Yandell Boatner filed. 
Sept. 9. Notice of hearing—Shreveport, La. Oct. 13,1926. 
Oct. . 12. Hearing had before Mr. Milliken on merits. Tax¬ 
payer's brief & findings due in 30 days. 

Dec. 2. Transcript of hearing 10-12-26 filed. 

1927. 

Feb. 9. Findings of fact and opinion rendered. Judg¬ 
ment will be entered on 15 days’ notice. Both 
sides notified. 

Feb. 17. Motion for redetermination filed by G. C. 

Feb. 19. Notice allowing taxpayer until Mar. 21/27 to file 
alternative settlement for hearing Apr. 14/27. 
Failure to do so, hearing set for Mar. 23/27. 
Mar. 19. Notice of appearance of R. L. Holland and G. E. 
Strong filed. 

Mar. 19. Application for appeal bond filed by taxpayer. 
See 518. 


May 

May 

Aug. 

Aug. 

8 
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Mar. 23. 

Mar. 25. 
Mar. 28. 

Mar. ^ 28. 

May 6. 

May 10. 

Aug. 3. 
Aug. 3. 


Hearing had before Mr. Arundel on settlement. 
Assigned Mr. Milliken. 

Transcript of hearing 3-23-27 filed. 

Order and decision redetermining deficiency 
signed and filed. Both sides notified. 

Order fixing amount of bond sur petition for re¬ 
view signed and filed. Both sides notified. 

Stipulation for review by the Court of Appeals 
of the District of Columbia filed. See 518. 

Supersedeas bond for $45,065.46 approved and 
ordered to be filed. See 518. 

Assignments of error filed by taxpayer. See 518. 

Designation of record filed by taxpayer. See 518. 
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Aug. 4, 1927. 


Filed May 6,1927. United States Board of Tax Appeals. 


United States Board of Tax Appeals. 


Docket No-. 518, 3555, 10501, Consolidated. 


The W. K. Henderson Iron Works & Supply Co. (Shreve¬ 
port, La.), Petitioner, 
vs. 

Commissioner of Internal Revenue, Respondent. 


Stipulation. 

It is hereby stipulated and agreed by and between the 
parties to the above entitled cause, represented by their 
respective counsel, that the decision of the Board herein 
may, on appropriate proceedings therefor, be reviewed by 
the Court of Appeals of the District of Columbia. 

Respectfully submitted, 

DAVID H. BLAIR, 

Commissioner of Internal Revenue, 
By (Signed) A. W. GREGG, 

Counsel for Respondent. 

THE W. K. HENDERSON IRON 
WORKS & SUPPLY CO., 

Bv (Signed) RUSH L. HOLLAND, 

GEORGE E. STRONG, 

Counsel for Petitioner, 


DAVID H. BLAIB, COMMR. INT. REV. 
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10 Nov. 3, 1924. 

Filed Nov. 3, 1921. United States Board of Tax Appeals. 

United States Board of Tax Appeals. 

Docket No. 518. 

Appeal of The W. K. Henderson Iron Works & Supply 
Company, Shreveport, Louisiana. 

Petition. 

The above-named taxpayer hereby appeals from the de¬ 
termination of the Commissioner of Internal Revenue as 
set forth in his deficiency letter, IT :CA:2337-6, dated Sep¬ 
tember 9,1924, and as the basis of this appeal sets forth the 
following. 

1 . 

Taxpayer is a Louisiana corporation with its principal 
office in Shreveport, Louisiana. 

2 . 


The deficiency letter was mailed to the taxpayer Septem¬ 
ber 9,1924. 


3. 


The taxes in controversy are income and Excess Profits 
Taxes for the calendar year 1918, and are less than 
$ 10 , 000 . 00 . 

4. 


The determination of tax contained in said letter is 
11 based upon the following errors: 

(a) The disallowance of $10,000.00 salary credited to 
W. K. Henderson and $10,000.00 credited to W. S. Dunkin. 

5. 

At no time did the two officers, who were actively en¬ 
gaged in the conduct of the business, draw this salary, but 
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a credit was passed to their credit, and the additional com¬ 
pensation credited to bring the total to a reasonable amount 
was made subsequent to December 31, 1918, but was made 
as of that date. The two parties referred to considered 
same as income and so reported and paid tax thereon in 
respective 1918 Individual Returns. The corporation rec¬ 
ords being on an “accrued basis,” and liaving so set up the 
$20,000.00 as a liability and a charge to expense prior to 
filing tax return, should be allowed same as a deduction. 
Revenue Agent Andrews who examined the corporation for 

1918 disallowed same as a deduction. Subsequently Reve¬ 
nue Agent Tracy examined the individual return of W. K. 
Henderson, and copy of Agent Andrews report was ex¬ 
hibited and his attention called to the $10,000.00 item. He 
stated he considered it constructive receipt to W. K. Hen¬ 
derson, would allow same to stand as returned in spite of 
disallowance by Agent Andrews. (See letter of January 
12, 1924, file reference IT :PA-4-FHB-403-FR-App.) Still 
later records of the corporation were examined for years 

1919 to 1921 by Revenue Agent Savage. He was asked 
whether he would allow the $20,000.00 as a deduction in 

1919, in view of the fact Agent Andrews had dis- 
12 allowed same. Agent Tracy had taxed same, and he 

stated he would not allow same as a deduction in 1919. 
Therefore the Government has collected a tax in 1918 on 
the $20,000.00 on the two individual returns, which has never 
been allowed as a deduction to the corporation. As proof 
of the fact the additional credits were not in the guise of 
salaries, but in effect dividends the following were the en¬ 


tire stockholdings: 

W. K. Henderson. 2,700 Shares 

W. S. Dunkin. 250 Shares 

J. C. Henderson. 50 Shares. 


Total outstanding capital stock of the 
corporation . 3,000 Shares. 


6 

The taxpayer, in support of its appeal, relies upon the 
following propositions of law; 
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Subdivision 1, paragraph (a), Section 234, Eevenue Act 
of 1918, states the following shall be allowed as a deduction: 

“All the ordinary and necessary expenses paid or in¬ 
curred during the taxable year in carrying on any trade 
or business, including a reasonable allowance for salaries or 
other compensation for personal services actually ren¬ 
dered.*’ 

The “services” were “actually rendered”; the Income 
Tax Unit has stated there was no question about the salaries 
being “reasonable,” and most assuredly the expense was 
“incurred” but not paid for in 1918, for at no time were 
they paid, due to the fact their accounts were credited and 
they drew monies from time to time and had bills paid 
and charged to their accounts, never drawing out that due 
them. 

13 The Income Tax Unit has raised the objections 
to the allowance on the grounds the credit was not 
made until June 7, 1919. The facts govern as to the appli¬ 
cation and collection of the tax and not the bookkeeping. 
The entry not having been made until June 7,1919, does not 
alter the fact the services had been rendered to December 
31, 1918, and on that date the corporation was indebted to 
W. K. Henderson and W. S. Dunkin for a reasonable salary. 
The language of the United States Supreme Court in the 
case of Doyle vs. Mitchell Bros. Company (235 Federal 692) 
applies here: 

“There is nothing magical in bookkeeping, it does not 
create facts, it only records them. A citizen cannot be 
rightly taxed in one way if he keeps books and in another 
way if he keeps none, not in one way if the books are ac¬ 
curate and kept up to date and in another way if they are 
imperfect and neglected. Book entries may be of value as 
an admission when a tax is to be assessed and when there 
is a dispute as to the facts, but they can not work an es¬ 
toppel as to an undisputed fact.” 

Wherefore, the taxpayer respectfully prays that this 
Board may hear and determine its appeal. 

W. K. HENDERSON. 
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State of Louisiana, 

Parish of Caddo, ss: 

W. K. Henderson, being duly sworn, says that he is 

14 President of The W. K. Henderson Iron Works and 
Supply Company, Limited, above named, and as such 

is duly authorized to verify the foregoing petition; that he 
has read the said petition, or had the same read to him, and 
is familiar with the statements therein contained, and that 
the facts therein stated are true, except such facts as are 
stated to be upon information and belief, and these facts he 
believes to be true. 

W. K. HENDERSON. 

Sworn to bfore me this the 29 day of October, 1924. 
[notarial seal.] W. P. LEONARD, 

Notary Public, 

15 Filed Nov. 26,1924, United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket No. 518. 

Appeal of \V. K. Henderson Iron Works and Supply Co., 

Shreveport, Louisiana. 

Answer, 

The Commissioner of Internal Revenue, by his attorney, 
Nelson T. Hartson, Solicitor of Internal Revenue, for 
answer to the petition of the taxpayer in the above-named 
appeal, admits and denies as follows: 

(1) Admits the allegations contained in paragraphs 1, 2 
and 3 of the taxpayer’s petition. 

(2) Denies that the Commissioner erred in disallowing 
as a deduction by the taxpayer for the year 1918, an item 
of $20,000 alleged to represent salaries paid to officers. 

(3) Denies generally and specifically each and every 
allegation contained in the taxpayer’s petition not herein¬ 
before admitted, qualified or denied. 
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Proposition of Law. 

(1) Only ordinary and necessary expenses paid or in¬ 
curred during the taxable year in carrying on any trade or 
business including a reasonable allowance for salaries or 
other compensation for personal services actually rendered 
are properly deductible in computing net income under the 
provisions of Section 234 (a) (1) of the Revenue Act of 
1918. 

Wherefore it is prayed that the taxpayer’s appeal be 
denied. 

NELSON T. HARTSON, 
Solicitor of Internal Revenue, 
Attorney for the Commissioner of Internal Revenue, 

Of counsel: 

WILLIS D. NANCE, 

Special Attorney Bureau of Internal Revenue, 

fs. 


16 Proceedings on October 12, 1926, Before the United 
States Board of Tax Appeals as Set Forth on 
Pages 6, 7,10 to 23, Inclusive, and the First Five 
Lines of Page 26 of the Reporter's Minutes, 

Q. How long have you been connected with that company 
—what is your position with it? A. President. 

Q. How long have you been its president? A. Since 
1918, I believe. I was vice-president back of that. 

Q. I hand you what purports to be a letter from J. C. 
Bright, Deputy Collector of Internal Revenue, of date the 
13th day of February, 1924 relative to a proposed assess¬ 
ment of additional taxes against the Henderson Iron 
Works & Supply Company for 1918, and I will ask you if 
you received that letter in the due course of mail. A. Yes, 
sir. 

Mr. Boatner: I would like to introduce that letter in evi¬ 
dence. 

Mr. Dudley: I understand that the merits of this letter 
is contained in the statement which is as follows: “The 
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reasonableness of the salaries paid is not denied, but after 
carefully considering all of the available rulings it is the 
opinion of the office that this salary is not a legal deduc¬ 
tion.’’ I object to the rest of that letter which your Honor 
will see has no binding effect upon the Commissioner, or 
which would prevent him in this appeal from raising the 
question as to the reasonableness of salaries. 

17 Mr. Milliken: Well, the objection will be overruled 
and the letter will be received. Of course, I under¬ 
stand that in the case here before the Board in your answer 
filed in this case you deny the reasonableness of the salary 
which you have a right to do, because you may specifically 
raise that point and of course the letter will be more of 
historical interest than legal significance. 

Mr. Boatner: It may be of some probative value also. 

Mr. Milliken: I concede that. 

Mr. Boatner: I ask that the letter be marked as an exhibit 
on behalf of the petitioner and offer it for the restricted 
purpose of whatever probative value it might have as to 
the reasonableness of the salaries. Of course, the Com¬ 
missioner says that our position is untenawfable but that is 
a proposition of law and I don’t want to be bound by that 
statement. 

Mr. Dudley: The question of reasonableness of salaries 
is also a question of law. 

Mr. Milliken: Well, counsel understands that that letter 
would not prima facie establish his case as to the reason¬ 
ableness of the salary. 

(Whereupon the above offered letter was received, filed, 
marked Petitioner’s Exhibit One^^ and is made a part of 
this record.) 

Mr. Boatner: 

Q. Mr. Henderson, during the year 1918 what was the 
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18 Q. Well, the other executive officers? A. Mr. 
Duncan’s salary, to the best of my recollection was 

$5,000.00. 

Q. And your own salary at present? A. At present—I 
can’t tell you that to save my life, somewhere around $24,- 
000.00 a year though. 

Q. Now or in 1918? A. No, not in ’18. 

Q. I am talking about 1918 now. A. Well, I was draw¬ 
ing only a nominal salary at that time. 

Q. Well, it is in the record here that after it was in¬ 
creased $10,000.00 it still was between thirteen (13) and 
fifteen thousand ($15,000.00) dollars. That is already in 
the record; I am just trying to save time by asking you 
what it is. 

Mr. Milliken: I don’t know about that. I don’t want to 
be prejudiced by a false assumption, unless the Commis¬ 
sioner admits that it is in the record. Do you accept that 
as your understanding of it? 

Mr. Dudley: We are prepared to admit certain facts as 
to the salaries paid, your Honor. 

Mr. Boatner: Well, let’s put them in the record then and 
save beating around the bush. 

Mr. Dudley: I will stipulate first what the salaries of 
the various officers were exclusive of the two dis- 

19 puted items of $10,000.00 to Mr. Henderson and $10j- 
000.00 to Mr. Duncan—that is, we will first concede 

ti;hat they were excluding those two items for the year 1918. 
And for W. K. Henderson, Sr., who was the father of this 
witness, as president from January 1, 1918 until August 
26,1918, the date of his death, it was $6,666.68. 

Mr. Milliken: Was that prorated up to the time of his 
death on the six thousand ($6,000.00) dollar- a year basis? 

Mr. Dudley: No, that was the actual figures to the time of 
his death, $6,666.68. W. K. Henderson, Jr., was president 
from after the death of his father until the end of the year, 
$3,833.33—that is, for the period in which Mr. Henderson, 
Jr., served as president following his father’s death which 
occurred September 7th, I believe, to December 31st. 

Mr. Milliken: Does that include his salary for the whole 
year or just for that period? 

Mr. Dudley; Just for that period. 
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Mr. Milliken: Did he draw any other salary? 

Mr. Dudley: I have no knowledge as to that point. Of 
course, we are not counting the $10,000.00 items either. 

Mr. Milliken: What I want clear was these two salary 
items that you just allowed for Mr. W. K. Henderson, Jr., 
and his father. You say that applied to Mr. Henderson 
Jr. from September, 1918 to December 31, 1918? 

20 ^Ir. Dudley: Yes, sir. And for W. S. Duncan as 
secretary and general manager for the whole year, 

$7,149.96. That does not include the $10,000.00 item. For 
W. P. Leonard, treasurer, $5,000.00 for the whole year. 

Mr. Milliken: What did Bozeman get? 

Mr. Dudley: I am not advised that Mr. Bozeman was an 
officer of the company at that time. 

Mr. Milliken: So it is stipulated that these amounts were 
the salaries that were paid to the various parties men¬ 
tioned in the amounts mentioned, is that correct? 

Mr. Dudley: That is correct, and that they are allowed 
by the Commissioner. 

Mr. Milliken: So that narrows the question to these ten 
thousand ($10,000.00) dollar items in question to W. K. 
Henderson and the ten thousand ($10,000.00) dollar item 
to Duncan? 

Mr. Boatner: 

Q. Now in addition to the salaries that have been allowed, 
Mr. Henderson, as you have heard, I will ask you if $10,- 
000.00 additional salary was not paid to W. K. Henderson 
and Mr. Duncan, two officers of the company? A. Yes, sir. 
Q. And you as one of these officers were at that time 
president of the company? A. Yes, sir. 

21 Q. And Mr. Duncan occupied what position? A. 
General manager. I think we are a little mixed up 

on that time. We didn’t hold a meeting until January 1st 
to elect officers but Mr. Duncan was acting as Vice-president 
and general manager. 

Q. Who was actually running the company at that time— 
was it you and Duncan? A. Well, I was looking after the 
financial end of it and he was looking after the other end. 

Q. The executive duties were divided between you, you 
were financing the company and he was managing the manu- 
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facturing end! A. I was hustling the money for payrolls 
and materials bills, and so forth. 

Q. And I judge that the corporation at some time decided 
that the salaries were inadequate and voted this additional 
ten thousand ($10,000.00) dollars, is that correct? A. Yes, 
sir, absolutely correct. 

Q. I will ask you when that occurred. 

Mr. Dudley: If the Board pleases, I object to that be¬ 
cause the best evidence of such corporate action would be 
the corporate records themselves. 

Mr. Boatner: I will withdraw that question. 

Q. I will ask you, Mr. Henderson, what records of official 
action of the corporation acting thru its Board of Direc¬ 
tors were made for transactions of the affairs of the 

22 corporation during the year 1918. A. Up to August 
6th or thruout the time prior to that time my father 

directed it. After I purchased the business I directed it. 
We didn’t hold any meetings to find out what I was going 
to do at any time—never have. I have run it. 

Q. In other words, the corporation did not function thru 
a regular board of directors, but functioned by the decision 
of the president! A. They were absolutely figureheads, so 
far as the others were concerned. I had the entire owner¬ 
ship of the business and I ran it. 

Q. And I judge that wdien you decided to do something 
you did it. A. Right now. 

Q. Did you keep any minutes of your decisions! A. 
Never held a meeting of the Board of Directors in my life 
except one and that is when my father wns living, when 
he loaned me $40,000.00 and didn’t wnnt me to have to pay 
it back at any certain time, so in the event something 
happened to him and the rest of the family might have 
called on me suddenly for it I asked for that meeting. 

Q. Then as to some matters up the corporation kept no 
minute book? A. Oh, we have one as a matter of— 

23 well, I don’t know what you would call it. But, for 
instance, in making a transfer of property when it 

is required that certain minutes of resolutions be made in 
order to be attached to the deed or something like that we 
write it up and put it in the book as a matter of form 
simply. 
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Q. Did you keep any minute records of this transaction ? 
A. No, or no other minutes where similar matters like 
salary or other things are concerned. 

Q. Never have kept any minute transactions of that kind! 
A. No, sir, because these salaries are based and fixed in 
peculiar ways. 

Q. Now in the light of that situation I will ask you when 
this decision was made? A. I can’t answer that, whether 
it was made before December 31st or after, but I have every 
reason in the world to believe the matter was thoro-ly 
understood before closing the books. 

Mr. Milliken: 

Q. What makes you think so? bid you have any con¬ 
versations about it? A. With Mr. Duncan. 

Q. When? A. I just stated I couldn’t say. 

Q. Do you know in what year it was? A. Yes, sir, just 
about the latter part of 1918, is my opinion. 

24 Q. Now, Mr. Henderson, this is a matter on which 
you will have to be more specific because I will have 
to know these things, you understand, to decide your case 
and unless you can be specific I don’t know how I am going 
to know. A. Well, your Honor, I can’t be exact about it. 

Q. You don’t know whether you actually talked this 
matter over in 1918 or when? A. No, sir, but I say it is 
only reasonable I talked it over in ’18 but I can’t swear to 
that positively because I am here to tell the truth and I 
am not going to swear to something I don’t know to be 
a positive fact. 

Q. Well, I appreciate your frankness about the matter 
but I would like to have the exact information if I can get 
it, or if you dig it up in some way. A. I appreciate that, 
your Honor, and I suppose I could have probably come 
up here and made out a cinch case and saved myself $20,000 
by swear- positively to something I am not positive on but 
I can’t swear to it and be positive about it so I am simply 
not going to do it. That is all there is to it. 

Q. Well, I appreciate your frankness about it. 
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Mr. Boatner: 

Q. I will ask you why do you say it was in 1918 as well 
as you can judge. A. Mr. Boatner, I have been giv- 

25 ing this thing considerable thought for some time 
to trv to recall the time I had the conversation when 

Mr. Duncan and I met and decided this thing; and the habit 
of the Henderson business was before we got thru the year 
we kind of got together and talked things over to find out 
and try to know what we are doing and what we have done 
during the past year, and what we have been paying certain 
men during the year, we have in our employ. We don’t 
pay them all of their salaries during the year—that is, 
all we are going to pay them. But a certain check is 
going to be written at the close of our business to them 
because we realize that they have helped us make the 
money and when we get together and find out where we 
stand we decide upon what that check is going to be. A 
young man just the other day came to me and wanted a 
raise in salary and I said, ‘‘No, I have something in mind 
for you before the first of the year that is going to mean 
more to you than a raise in salary in your present position.” 
And he will get it too. Now we might not get together on 
that until January 1st or a little bit after that on these 
matters because sometimes we are busy right around the 
first of the year and the same thing occurred with Mr. 
Duncan and myself. But I fell sure that we discussed this 
matter the latter part of the year. I remember where it 
was though I don’t remember the exact date. I know that 
Mr. Duncan was a pretty good business man, perhaps better 
with reference to business details than I am and he 

26 is more than apt to have brought this up at the end 
of the year. I feel quite sure that he did. 

Q. Well, whenever you did discuss it did you decide upon 
it? A. Yes, I remember very well my words. Do you wish 
the whole statement? 

Q. Well, I just want a full explanation to the court so 
he may judge. A. I told Mr. Duncan that as far as working 
for the salary that was going on the books to me I wouldn’t 
work for anybody for that little amount; that I was getting 
out of a business that ran me a hundred thousand ($100,000) 
dollars a year or more to take over and run my father’s 



20 W. K. HENDERSON IRON, ETC., CO. VS. 

# 

business and I said, ‘‘Inasmuch as we are having so much 
trouble with these taxes with the Government if we get in 
trouble on this because it wasn’t strictly up to some 
technical form you will have to reimburse me.” And he 
said, “That is satisfactory.” 

Q. What business do you refer to that you were in that 
you were making other money out of at the time you got in 
the Henderson Iron Works? A. I fooled with real estate 
and sold automobiles. I had a garage, a large one, and was 
in the business when the selling of automobiles was good. 

Q. What, if any, income from that source did you have 
during the year preceeding your going into the iron 

27 works? A. I might say that my efforts had paid me 
somewhere from tiftv to over a hundred thousand 

dollars a vear. 

Q. Even prior to the death of your father is it natural 
that you had an office in the Henderson Iron Works & Sup¬ 
ply Company? Weren’t you Vice-president? A. I was 
vice-president of the Henderson Iron Works during my 
father’s lifetime and kept very closely in touch with the 
business being done down there. 

Q. Were you paid anything as a salary as vice-president I 
A. Not while my father was living. 

Q. Did you report this additional salary of $10,000 as in¬ 
come for the year 1918 on your individual tax return? 

Mr. Dudley: If the Board pleases, I object to that as 
immaterial to the question of the reasonableness of this 
salarv and also as to the determination of the time within 
which it was received. 

Mr. Milliken: Well, I think it is relevant testimony. The 
tax payer has been very frank in his statements; he says 
what hurts him just as quickly as he says what helps him 
and if there is anything within the knowledge of a tax payer 
like this I think that it is only fair for the Board to hear 
what he was to say. He has been indeed very frank about 
his business affairs. 

A. The ten thousand dollar ($10,000) additional salary 
was reported on my personal report by Mr. McGuire. 

28 He is the man who makes up my reports. I never 
made one of them out in my life. He prepares and 

submits them for me. 
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Mr. Boatner: 

0 

Q. You reported it on your individual tax return and 
paid taxes on it? A. I paid all that they asked for. 

Q. You haven’t had any personal controversy of any 
kind with the Commissioner about not paying your taxes, 
have you? A. No, sir. 

Mr. Boatner: Witness tendered. 

Cross-examination. 

Mr. Dudley: 

Q. Do you recall, Mr. Henderson, whether that ten thous¬ 
and dollar ($10,000) item was put in in the original return 
or the amended return? A. I don’t suppose we ever made 
an amended return. 

Mr. Milliken: You are speaking about Mr. Henderson’s 
personal return? 

Mr. Dudley: Yes, sir. 

A. I tell you straight from the shoulder I don’t think that 
there was ever a second one; I don’t know of any. 

Q. Do you recall positively about that? A. No, I am 
not positive of that but that is my impression. 

Q. When your father died you took over the same 
29 duties that he had, did you not? A. What is that? 

Q. When your father died you took over tlie same 
duties and position he had? A. Well, I am not bragging 
about it but I took hold a lot more than he did because 
several months back of that—in fact for vcars he had been 
ill and consequently because of his inability to attend to 
things properly the plant had become in part obsolete and 
inadequate and it was a man’s job to get it u]) in shape so 
we could meet different kinds of competition. 

Q. He had been president up to his death and you took 
his place? A. Yes, but he had paid the business very little 
attention, I might say, for a year and a half anyway be¬ 
fore his death. 

Q. From September until the end of the year did you 
give all of your time to the Iron Works business? A. No, 
sir, I didn’t give all of my time to any business—never 
have and never expect to. 
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Q. While your father was president of the concern did 
he give any attention to anything outside of the Iron 
Works? A. Yes, sir, anytliing for the good of the com¬ 
munity he always had a hand in. When he was sick he got 
out here and peddled Liberty Bonds around town 

30 when he could hardly walk about. 

Q. Well, of course, I am not referring to his civic 
duties; I am talking about other business interests. A. 
Well, the thing he was interested in mostly was in every¬ 
thing that came along for the good of the community. 

Q. But did your father have any other business interests? 
A. He had no stock, if that is what you mean, except some 
bank stock. 

Q. Well, he wasn’t an officer in the bank? A. No, sir. 

Q. Then the only business in which your father was 
actively engaged was the Iron Works business? A. Yes, 
sir, that is correct. 

Q. After you became president you continued some of 
your other business interests? A. Well, I wasn’t giving 
but very little time to the other interests after that. 

Q. In this conversation with Mr. Duncan you asked him 
to, or rather you told him he would have to reimburse you if 
any difficulties later arose over taxes, I believe you said. 
A. Yes, sir, I wanted it thoroly understood because it 
has been my experience that as long as you are making 
money you pay the Government, but when you begin to 
losing it they don’t give you anything back. 

Q. Was that at the same conversation at which 

31 you agreed on the $10,000 salary? A. Yes, sir, right 
at the same sitting. 

Q. This reimbursement related to the additional salaries 
of $10,000? A. Yes, sir. 

Q. So that if the Government won the case and you had 
to pay the $10,000—or rather, if the Government questioned 
the $10,000—that was your idea, was it not, that if the Gov¬ 
ernment questioned the validity of the $10,000 salaries he 
would pay you back anything you might be out? A. I 
didn’t say question it. If I lost it he would have to pay me 
back. 

Q. And at the time you agreed with him about that, this 
$10,000, did you tell him that then? A. Yes, sir. 
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Q. And it was not until that conversation that you and 
Mr. Duncan had come to any final discussion or agree¬ 
ment-A. (Interrupting.) We hadn’t discussed it before. 

Q. You hadn’t even discussed it before? A. Not that I 
recall, no, sir. There was no necessity for it. 

Q. You mean-A. (Interrupting.) I mean we had never 

discussed salary until this time when we discussed it about 
which I have related and that ended the discussion. 
32 I refer to what I have 


V 
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I wish to offer, if the Board pleases, as Exhibit A the 
corporation return filed by the tax payer. 

Mr. Boatner: AVe have no objection. 

Mr. Milliken: It will be received and marked Commis¬ 
sioners’s Exhibit A.” 


(Here follow diagrams marked pages 33, 34, 35, 36, 37, 38, 
39, 40, 41, 42, 43, 44, 45, 46, 47, 48, 49 and 50.) 


51 A true copy. Teste. 

B. D. GAMBLE, 

Clerk, U. S. Board of Tax Appeals. 

United States Board of Tax Appeals. 

The AV. K. Henderson Ikon AVorks & Supply Co., 

Petitioner, 


V. 

Commissioner of Internal Revenue, Respondent. 

Docket Nos. 518, 3555, 10501. Promulgated February 9, 
1927. 

In the absence of evidence showing additional compensa¬ 
tion was paid or accrued during 1918, the respondent’s dis¬ 
allowance of the deduction on account thereof, is sustained. 
There being no evidence as to the reasonableness of such 
additional amounts as compensation for 1919, no deduction 
is allowable in the latter year. 

Yandell Boatner, Esq., for the petitioner. 

Thomas P. Dudley, Jr., Esq., for the respondent. 

These proceedings result from the determination by re¬ 
spondent of deficiencies in income and excess profits taxes 
for the years 1918 to 1921, inclusive. The deficiency in tax 
for the year 1918 is less than $10,000. For the year 1919, 
the deficiency is $2,954.63, and for the two years 1920 and 
1921, there is a deficiency of $10,810.02. The three appeals 
filed for the four years in question, were consolidated at 
date of hearing. Petitioner alleged errors in the computa¬ 
tion of the deficiencies in question, raising the issue that a 
reasonable rate of depreciation had not been allowed; that 
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Accounts Payable not due 

6.644.27 

47.120.91 

. 

4 863,048.66. 

i 981,945.29 



09 

Ol 
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SPRiNG. CADDO A COMMERCE STS. 


SUB*J£CT TO CORRECTION OF STENOGRAPHIC ERRORS. 
REFER TO DATE OF THIS LETTER IN YOUR REPLY. 

Dictated by 


HtNIU 

«»• lAnMAi llflM. mMfl AMWUtlM 
nil m n *!*!, iiMmiM imcwinii 
nil sovTiMa MartT • ftMiiaiiv MAiiai 


A33:B’ 


-Shi^evepo/f', La.,U:S.A. 


March 14, 1919. 


ilr. J. y* ?auntl 0 roy, Collector of Internal Revenue, 

Local Deputy Revenue Office, 

New Orleans, Louisiana# 

Dear Sir: 

lie are herewith enclosing a number of reports of re¬ 
turns as follows: 

Tentative Return and Estimate of the H. K. Henderson Iron 
Works and Supply Company, check attached for $6,000#00. 
lirs# W. K. Henderson executrix, W# K# Henderson, check at¬ 
tached for $497#23. 

W. S. Dunkin, check for $406#1E. 

Viva H# Dunkin, check for $24.70# 

A. 3. Boazman. 

William Pleasants Port# 

Mattie Edwards. 

Reuben Jones# 

Yours very truly, 

THE W# X# 

By_ 


No# 4634. W. K. Henderson Iron Works & Supply Company, 

vs# Appelland, Page 

David H. Blair, Commissioner of Internal Revenue. 













DUPLICATE 

ito Mnt to CoUf^ 
UI ?irforisinolT 

m .... I —r*- 

THISFORM 

APPRC^ 

BTTHR 

COLLEaORMUST 
ACCOMPANY 
THE TAXPAYER’S 
COMPLETED 
RETURN 
WHEN FILED 


T-VMmD itatm xhtbsitai* BBviinn *.v7Km 

liltATlYE RETURN AND ESTUtaAiE 

OF 

CmRATION nCOHE AND PROFITS TAXES 

AND 

REQUEST FOR EnENSION OF TIME FOR FILING RETURN 

!» « 

PRINT BELOW TAXPATER'S NAME AND PRINCIPAL PUCE OF BUSINESS 


6&75(»a9 ^ V 
HENDBieON IRON WKS 
i SUPPLY CO LTD 
•SHRBVEfOST' * lA 


PENALTIES 


) />:/ 


For Maknf. Fabt «r 
FraiidiifefM lUinm. 

.Yti^xce^mg 110,000 
oribt exceed ingOM 
yeai^mpruoDineat, 

or bo^ in the dis¬ 
cretion of the oourL 
and, in addition, 60 
per cent <d the tax 
evaded. 

Far Faifiaf to Make 
Ralure an Thea. 

Not more than 11*000. 
and, in addition, 26 
per cent of the 
amount of tax due. 




Cbllecior of Inttmal 





/V/7/; 

bj taxpajiri)/ 


'\L 


(To ba toterad bj CoUaetor.) 


' The emoimt stated belov is ranitted herewith in p«3rmen^f not less than one-fourth of the eetima^ amount of the income, war- 
pfofits, and cx c ew p f pflti taxes for the year ended _ _of the corporation 


whoee name and addiese i^**d of thia fbnn. 


An extension of ^ ^ dajri in tiie time allowed for filing a completed return is requested. 

It is not possible to file a completed ratum on or bef^ March 15,1919, for the following reasons: 


Nora .—k parent company may make a tentative return and pay the first installment of the tax on behalf of all its subsidiarieo 
without apportioning the tax among them uirtil the completed return is filed. 


Estimated amount of 
Amount of remittance herewith: 

• ClMek or draft. 


ip o o O 


lioMj order. 


sy or coin. 


Cartiflcata ol tndebtodness. 


e> 




Total. 


A • /' 
1^.—- 


__I $ - 


COLX£CTOR*S APPROVAL 


In coniideratioD of the filing of this tentative return and the payment of not lees than one^ourth of the estimated amount of the 
and for the reasons stated above, the time lor filing the completed return of the taxpayer whose n^qju^ fddress appear at the 

Ai'P ^ c 

of this form is hereby extended, by authority of the Oommiadoner of Internal Revenue, until_ - 

If the remittance accompen^ng this tentative return exceeds one-fourth of the tax as computed on the completed return, the 
excess will be credited against the hslance remaining to be paid. If the remittance is less than one-fourth of the tax, the balance 
due. with interest at the rate of sii per cent per annum from March 15, 1919, must accompany the completed return, li the amount 
paid exceeds the total tax as shown oy the completed return, the excess will be refunded. _ 


v-i-' ' vt: 


' .>£-Jl!3Diitoifit 


No. 4634* .W* K. Henderson Iron Works & Supply Company, 
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ORIGINAL 

THIS fORM WITH 
DUPUCA1IANO 
RDflfTANCE 
COVERING 
ONE-FOURTH 
OF ESTIMATED TAX 
MUST REACH THE 
COUiaOR’S GFHCE 
Oh OR BEFORE 
MARCH IS, 1911 


ro am leti t— uNirsD states internal revenue service 

TENTATIVE RETURN AND ESTIMATE 


> 0» Ml writ b 





% 


OF 


AND 


TAXES 


FOR EXTENSION OF TIME FOR HUNG RETURN 


AMOUNT PAID 






S ■■ ■ ■■ 

(Caakiar** Stamp) 



Date. 


(To bo ontcrtd by tazpoyer) 


No. 




(To bo ootcrod by Collostor.) 


CoO§€tar of tpinnml Revonuo, 

' /Imju (D<ji 






it of not len th^ on^fonrth of the esttpnted 


The amount stated below is remitted herewith in ^yment of^not I 
profits, and excese-profits taxes for the year ended - --- -- 
who^ name and addrM> appear at tho head o# this form. 

An extepsion of - ~k^ - . . days in the time allowed for filing a completed return is requested. 

It ie not possible to fil^ completed ratum on or before March for the foUowing reasons: 


amount of the Income, 

- of the oorp ora t^ ff ti 





Note.— parent company may mske a tentative return and pay the first installment of the tax on behalf of all its sub8idiari< 
without apportioning the tax among them until the completed return is filed. 


Estimated amount of tax. 


Amount of remittance herewith: 


If o o o 


, 'Z/ooo 



Cncck u eiAlC 

Momy ordar. 

OniTMi^ oreotn. 

CarttfleslM o( indsbtsdiMM. 

Total 

^ Lo o 

oO 

1. 


_ 

• 

,_ 

• 

e.. 

<ro 


AFFIDAVIT 

The undersigned, nreeidcnt and treeanrsr, respectively, of the corporation whose name and addreas appear at the head of thia 
form, being severally duly sworn, each for himself deposes snd says that the forcing is a fair estimate of the total amount of the 
income, a*ar-profits, shd excess-profits taxes of the said cornoiation for the penod statqd abovg^ and that the above-elated leaaooa 
why a completed return can not be filed on or bef^ March 15,1V19, are tnae. 

Sworn to and aub- 
acribed before me 



(Offldala^fodty.) 



No« 4634# W* K* Henderson Iron Works & Supply Conqpanyp 

vs* Appellanty Page 3 q 

David H. Blairy Conmissloner of Internal Revenue* 


for Field Aud’ 



MNUiL 3T.4TEIOTT OP THE u. T. RE1TDER3CN IRON WORKS So SUPPLY CO. 


Shreveport, La. Doc# 31, 191V 


Resources- 

tC^sh on Hand and In Bank 
Bills Receivable ♦ 

Liberty Bond Loan 
Accounts Receivable 
Merchandise as per inventory 
Buildings - 
Heal Estate 
Equipment 

Caddo I'arish Property 

TeiiM and truck acoount 

Merchandise invoices discounted, 

goods in transit, not taken in 

inventory. 

isset Insurance 

Stocks 

Office Fixtures 



^ 64,619.40 
44.649.43 
50,500.00 
86,658.00 
193,899.75 
126,496.40 
73|022.16 
67,860.54 
27,758.76 
1.417,96 


6,628.42 

31,764.60 

1,650.00 

2,542.28 S766,757;60 


Liabilities- 


Capital Stock Paid In 

Surplus iccount 

Undivided Property 

Deposits due to Stockholders and 

others, Subject to check 


300,000.00 

415,000.00^ 

27,011.36' 

24.746.22 


W- /1 

766,757,60 


4634. 17. K. Henderson Iron Works & Supply Co:r.pany, 

vs. Appellant, 

David II. Blair, Coiomissioner of Internal Revenue. 
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ANNUAL statement OE THE W. X. HENDERSON IRON WORI^S & SUPPLY CO. 


Shreveport, la# Dec. 31, 1918. 



Resottrcee- 



Cash on hand and in Bank 

Bills Receivable 

Accounts Receivable 

Liberty Bond Loan 

Merchandise as per inventory 

Merchandise invoices discounted* 

goods in transit, not taken in 

inventory 

Buildings 

Real Estate 

Equipment 

Caddo Parish Property 
Stocks 

Office Fixtures 
Tracks and Teams 


rn59,823.66 

6,950.73 

145,010.04 

126,434.00 

144,048.98 


7,857.29 

119,491.60 

73,022.16 

59,828.06 

15,243.^6 

1,650.00 

2,288.06 

1,600.43 


$863,046.66 


Liabilities- 


Capital Stock Paid in 
Surplus Account 
Deposits due Stockholders 
Deposits by Mrs. V/. F. Henderson Sr. 
and family 47,126.55 

Account Payable not due 6,644.27 

_ 863,048.66 


300,000.00 
486,354.21 
22,944.62 
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THiS W. K. Hard >'iiSON IRON WORKS ATO SUPPLY COMPARY, LTP. 


3HREVSPORT, LOUISI/RA, 



SCHEDULE A - 2. 


FOOHDOT; 

Inventory 1/1/18 
Purchases 

^ 9,516.22^ 

40.600.83 S 601016.06 *•' 


Inventory 1/1/19 
Sales 

2,816.00 

70.726.60 73.541.60^ 

5 23,526.55- 

MERCHANDISE: 

Inventory 1/1/19 
1ales 

4^137,668.91 

762.671.97 900.240.88-" 


Inventory 1/1/18 
Purchases 

167,260.48'' 

687.808.16 766.068.64^ 

§ 146,172.24' 

SHOP: 

Inventory 1/1/19 
Sales 

f ■ 

f 3,666.07 

266.698.63 270.363.60 ' 


Inventory 1/1/18 
Purchases 

16,624.05/ 

• 131.366.77 147.889.82/ 

122.473.78 - 

Gross Profits 

• 

from operations 

$ 291,171.57 


SCHEDULE A - 4. 



2nd Issue 3 rd Issue 

4th Issue 

On Hand Jcnuery 1st, 1918 

• 

0 50,800.00 # Foni 

Hone 

Purchased January 15th 
" l!arch 26th 

50.00 

50.00 


ULpril 6th 

May 27th 

Jtili? 18th 

August 10th 

0ctoherl4th Sold 

? 2.500.00 
10,000.00 
17,600.00 

20,000.00. 

(—6.00a,t>0) 


October 14th 

Nov. 12th 

Nov. 11 


^ 2,500.00 
6,000.00 
22.600.00 


B'(yV30T.'00' ' '44,'0'00.'00 

31,000.00 


Credit of ^46,000. plus $6,000. applied to 2nd Issue, and Interest on 
$300.00 excess at 4^ returned, OlS.OOtu Interest peceived on 3rd Issao 
on September 16th, at 4^,^, $1,062.60, also returned, mal:in^ a total of 
$1074.60 returned for Excess Profits Tex under Item 4, Schedule A, Por?r. 
1120. 


SCHEDULE A - 5. 


Discounts on Invoices t 6,070.31 

interest on open accounts, notes, etc. 3,630.25 


Mo* 4634. W. K. Henderson Iron .VorJcs & Supply Company, 

vs* Appellant, 

Ddvid H» Hlair, Coxnnissioner of Intorii^ Ileverme. 


C 8,600.56 





I^EE: V. K. HEHSERSON IRON WORKS AND SUPPLY CO., £YD. 

SHREVEPORT. LOUISIAWA. 

SOfflSDlttE A - 10. 

Profits on llfo Lnawanoo policy, oorporoto officer deoossod ♦ 16,063*75 
Bad Aoooxv'ts Collected Previously Charprod Off 1,944.78 


SOHEDITO A - 12, 

I’p.y jioll, office force and shop rieolianioa | IIS.GSG^OS 

Advertisin/^, inonra cn, stanps, trayelin^j 
expenses, 1/olophon- sarvicOt li?;hts fuel, 

tmter, Ouc* E7>7S6>5g t l40,S32»S3<^ 


SOHEDULE A « 15, 

We K* ilondorson or., rrosldnet until Aug. SC, died 4 6,666.68 
Y). 1C. Henderson, Jr. f froiD ^ept. 6 

H. S. i)U 2 iJ:ln, H’perotary and Cener&l Itenager 17,149.96 

We P. Leonard, li’reaourer 5.000.00 i ) 42.649♦ 97 * 

!l?iyf.e of the ahore dffioero doyoted exolusiycly to tlio hnsinose, 
oKcopt ;• H. Ilonderaon Jr. , who di^fideo his time hetwoon his other 
business: interests. 


SO^ry,lXJLB A - 25. 

'I'he oorporation oumes 50 aoros of land on Douglas Island, a 
suburb limodiately adjoining the Units of l>)iroveport. Dnrlng the year 
1918, the iitato built a now leyoe due to the onohoaoTmiont of Had Hiver, md 
as a result about one-half of the 50 aoreo were tlirowii outside of the loyoe, 
into the riycr, and thus rendered wortlileos. The property purchased 
r>rior to the year 1909, and the loss of |12,500. olaimed in this retitm 
is based on n y•^luatiott of 85,000. for the entire 50 aoros as of Haroh Ist, 
1915. 


3CSI;DULK A - IB. 

Doprooioation^olaixaod on the book balances of the following 
acoounl.s, at the rato55 set opposite thereto, and the sane rate has 
boon claimed in prior years on returns filed. 

iio^ulpmont 10^ | 12,947.48 

Building 4:1 6,004.00 

Office Purnituro and Fixtures 10>5 254.25 

Oeams s^ud TotoIto 25JJ 500.14 I 19.706.59 


W. K. Henderson Iron V/orks & Supply Company, 

vs. Page 

David H. Blair, Commissioner of Internal Kevenue. 
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THE. ff. Z. HfflDERSOH IROH WORES^AIID SUfPlY COMPANY, LT®. 

. SHRSVBPORT. LOUISIANA. 


SCHEDULE - D, 


Surplus AccoTint 


Jan. 1, 14 Earnings prior years 

from Profit & Loss $ 


Deo. 

31 

,14 

Earnings 

1914 

IT 

n 

16. 

tf 

1915 

n 


16 

n 

1916 

If 

Tf 

17 

IT 

1917 


200,000.00 

26,000.00 

26,000.00 

60,000.00 

116.000.00 

416,000.00 


SCHEDULE - L. 


1 ^. 

oc 




Total Assets 

Average 

Inadmissible Aver.^ 

Deo. 31, 

1911 

1 695,435.45 

1 . 

0 

Deo. 31, 

1912 

651,3(>9.51 

673,402.48 

$ 500.00 $250.00 .04 

Deo. 31, 

1913 

-634,320.19 

692,844.85' 

1600.00 1000.00 .16 

Deo. 31, 

1917 

766,757.60 

M ■■ W 

1,660.00 - - - 

Deo. 31, 

1918 

663,048.66 

614,903.13 

1,550.00 1,500. .19 


Ko. 4634. ’«7. K. Henderaon Iron Works & Supply Company^ 
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AITTOAL STATBMEFT OF THE W, Z. HBHHERSOIT IROH WORKS & SUPPLY CO 

Shreveport 9 La* December 19lO 


RESOURCES- 

Balldings and Heal Estate 
Egalpment 

Horth Shreveport Property 
Auto TraeK.ond Teams 
Uerchandlae as per Inventory 
Office Fixtures 
Cash on Hand 
Bills Receivable 
Accounts Receivable 
Asset Insurance 


LIABIIITIES- 

Capita). Paid in 
Stilus 
Bills Payable 
Accounts Payable not due 


^ 147,742.03 
55,881.32 
29,697.09 
1,560.00 
185,020«96 
3,578.56 
20,639.52 
37,795.87 
111,581.94 
13,906.50 

_ 607,403.79 


300,000.00 

143,764.38 

104,446.75 

59,192.66 

- 607,403.79 


No* 4654* 7/, IC. Henderson Troii V7orks fr. Supply CoB?>any, . 

vs* Appellant, Page 
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ANmi STATEMENT OF THE W,.K. HSN.DSHSON. & SUPPLY 00. 

Shreveport, La. A)eo. 31, 1911. 


Resources- 

Balldings and Real Rstete 
Equipment 

North Shreveport Property 
Caddo Parish Property 
Auto Trucks 

Herohandise av Per Inventory 

Office Fixtures 

Cash on Hand 

Bills Receivable 

Accounts Receivable 

Asset Insurance 


184990.00 

62311.10 

29697.09 

3840.00 

3816.00 

175638.82 

3578.56 

4424.51 

23912.47 

86683.65 

16544.25 595435.45 


Liabilities- 


Capital Paid In 
Surplus 
Bills Payable 
Accounts Payable Not Due 


300000.00 
200481.65 
58446.75 
c 36507.06 


595435.45 


a 


Ko. 4634. v;. K. Henderson Iron Works tc Supply Company, 

vs. Appellant, 4^0 

David H. Blair, Commissioner of Internal Revenue. 


^6 


iNMTil STATBMBHT OP THE W. K. HENDERSON IRON WORKS & SUPPLY CO 

Shreveporty La« Deo« 31^ 1912* 


Besouroes* 


Cash on Hand and In Banh 
Bills BeoelTable 
Aoooants BeoelTaole 
Herohandise per Inventory 
Baildings and Beal Sstate 
Sqnipoient ioooant 
Tracks and Team Account 
Office fixtures 
Stock Account 
Asset Insaranoe 


7647*08 

6051*80 

66182*65 

172194*60 

217027*09 

58130*98 

2200*00 

2467*06 

500»00 

19168*26 


551369*51 


Liabilities 

Capital Paid Ih 
Surplus 

Undivided Profits 
Accounts Payable Not Bae 


300000*00 

200000*00 

18975*24 

52394*27 


551369*51 


ce 


No* 4654* W. K* Henderson Iron Works & Supply Company, 
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AJJNUAl SI’ATEIKEN? OP THE W, K. HENHEHSON IRON ^ORKS & SUPPLY CO. . 

Shreveport, La# Dec# 31, 1913. 


Hesouroes- 


Balldlngs and Heal Estate 
S.iuipment 

Caddo Parish Property 
Tracks and Team 
Iferohandlse per Inventory 
Office Fixtures 
Cash on Hand 
Bills Receivable 
Accounts Receivable ' 
Asset Insurance 
Stocks 


214602#15 
61336#81 
28828.74 
1000.00 
189506.32 
2467.06 
1747,36 
16344.06 
95646.21 
21442.60 

1600.00 634320.19 


Liabilities- 


Capital Paid In 
Reserve Account 
Undivided Profits 
Bills Payable 
Accounts Payable 


300000.00 

200000.00 

39662.67 i 

70000.00 

24667.62 634320*19 




Ho. 4634. W. K. Henderson Iron Works & Supply Company, 
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AraiDAL SWTEUENT 0? THE W. K. HBKDERSON IRON WORKS ft SUPPLY CO, 

0 

Shreveport, La« Dee# 31, 1914# 



Resoaroes* 


Balldlngs and Real Estate 
Equipment 

Caddo Parish Property 
Bossier Parish Property 
Teams 

Merchandise Per Inventory 
Cash on Rand and In Bank 
Bills Reoelvahle 
iocoonts Reoelvabla 
4sset Insuranoe 
Stooks 

Office Plxtures 


$211,162.16 
58,869.34 
28,558.76 
2,836.87 
878.00 
197,477.26 
6,475.92 
27,056.62 
43,771.28 
24,039.25 
1 , 000.00 ^ 

21467.06 $604,594.60 


Liabilities- 


00 


Capital Stock Paid In. 
Surplus iocount 
Undivided Profits 
Bills Payable 
iooonnts Payable Not Due 
Deposits due to stockholders 
A Others 


$800,000,00 

£26,000,00 

6,650,16 

55,000,00 

£,166,£6 

16.808.14 604,594,60 


No. 4634. V/. K* Henderson Iron Works % Supply Conpsny, 
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AKOTiL STATKIilENT OP (CHE W. K. HENDSaSON IROIT WOHK3 & SUPPLY CO. 


Shreveport, La. Leo 31, 1915. 


Hesouroes- 


Buildings and Beal Estate 
Equipment 

Caddo Barish Property 
Bossier Parish Property 
Teams Consisting Of Llules, Wagons 
Slerchandise per Inventory 
Cash on Hand and in Banks 
Bills Heeeivahle 
Accounts.Heeeivahle 
lidse Invoices discounted, goods 
in transit 
Asset Insurance 
Stocks 

Office Fixtures 


$207,622.15 

66,336.59 

27,758.76 

14,634.96 

878.00 

229,018.60 

14,281.41 

11,514.38 

74,028.97 

980.25 

26,627.75 

1,250.00 

2.824.76 


$677,758.58 


Liabilities- 


Capital Stock Paid ^n 
Surplus Account 
Undivided Profits 
Bills Payable 
Accounts payable Not Bue 
Deposits due to Stockholders 
& Others Subject to Check 


300,000.00 

250,000.00 

8,569.91 

70,000.00 

31,706.06 

17.482.61 677,758.58 


No. 4634. 
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AmVAlj op the V. K. HETOIERSON IROH works & SUPPLY CO. 

Shreveport, La* Lee 31, 1916• 


Reeources- 


Cash on Hand and In Bank, 

Bills Heceivable 
Accounts Receivable 
Merchandise as per Inventory 
Bandings and Real Estate 
Equipment 

Caddo Parish Property 
Bossier Parish Propelrfcy 
Teams, Consisting Of Mules Vagons, 
Merchandise Invoices discounted 


14,662.26 
4.246.82 
90,916.71 
231,867.64 
203,622.16 
63,791.66 
27,768.76 
14,634.96 
etc. 878.00 


goods in transit not taken in inventory 1,382.66 
Asset Insurance 11,000.00 
Office Pictures 2.824.76 


$696,790.82 


Liabilities- 


Capital Stock Paid In 
Surplus Account 
Undivided Property 
Account Pcyabie Merchandise 
not Due 

Deposits due, to stockholders & 
Others, Subject to check 


^^300,000.00 

300,000.00 

66,743.28 

33,372.87 

7.674.67 696,790.82 
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certain expense items had been disallowed, and that in¬ 
vested capital had been improperly decreased for certain 
of the years in question—these three assignments of error 
were specifically waived and withdrawn by petitioner at 
date of hearing, leaving only one issue involved in these 
proceedings and that relates to the disallowance by the re¬ 
spondent of deductions for additional salaries for the years 
1918 and 1919. 

Findings of Fact. 

Petitioner is a Louisiana corporation, with its principal 
office in Shreveport. Its business is the manufacture 
52 and sale of machinery and supplies, and its books of 
account and income and profits-tax return were main¬ 
tained and filed upon a calendar year basis. During the 
year 1918, the total sales of the petitioner approximated 
$750,000—its physical properties were assessed at over 
$1,000,000 for city, county and state tax purposes, and the 
weekly payroll during the year was approximately $7,500. 

During 1918 the principal officers of the petitioner were a 
president, vice-president and general manager. The presi¬ 
dent, W. K. Henderson, died in September, 1918, and upon 
the death of the father, his son W. K. Henderson, Jr., be¬ 
came president of the petitioner for the period September 
1918, to December 31, 1918. His services to the petitioner 
consisted largely in arranging for necessary finances to 
secure the efficient operation of the business. W. S. Dun¬ 
can, the vice president and general manager, was in charge 
of production during the year 1918. 

A salary of $6,666.68 was paid W. K. Henderson, Sr., 
during the year 1918, as president of petitioner for the 
period January 1, 1918, to the date of his death. W. K. 
Henderson, Jr., was paid a salary of $3,333.33 during the 
year 1918 for services performed during the period Sep¬ 
tember to December 31, 1918. W. S. Duncan was paid dur¬ 
ing the year 1918, a salary of $7,149.96 for services rendered 
during the year 1918. Some time during the latter part of 
1918 or the first part of 1919, W. K. Henderson, Jr., and 
W. S. Duncan, discussed the matter of the adequacy of the 
salaries they were receiving from the petitioner for the 
services they had and were performing. During the course 
of their conversation, Henderson agreed with Duncan that 
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their salaries were inadequate and they both decided that 
they should each receive an additional salary of $10,000 for 
the year 1918 for services rendered during the year 1918. 
During 1919, $20,000 was credited as additional com- 

53 pensaton to W. K. Henderson, Jr., and W. S. Duncan. 
In his individual income-tax return for 1918, W. K. 

Henderson, Jr., included the additional $10,000 thus cred¬ 
ited to him and paid the tax due thereon. 

No director’s meetings were held nor minutes recorded, 
with respect to the additional compensation which W. K. 
Henderson, Jr., and W. S. Duncan agreed upon for services 
rendered during the year 1918. 

Opinion. 

Milliken: Section 234 (a) (1) of the Revenue Act of 1918, 
provides that, in computing the net income of the corpora¬ 
tion, there shall be allowed as deductions, all of the ordinary 
and necessary expenses paid or incurred during the taxable 
year in carrying on any trade or business, including a rea¬ 
sonable allowance for salaries or other compensation for 
services actually rendered. We were not informed whether 
the petitioner maintained its books of account upon the 
cash receipts and disbursements basis or upon the accrual 
basis. If upon the former, the additional salaries sought to 
be deducted from income, for the year 1918, must have been 
actually paid. The additional salaries were not paid during 
the year 1918. If the books of account were maintained 
upon the accrual basis for the year 1918, a liability must 
have been incurred in that year to pay the additional 
salaries in question, in order that the salaries could be 
claimed and allowed as a deduction in computing net in¬ 
come. The president of the petitioner testified that he was 
unable to state whether the agreement concerning the ad¬ 
ditional salaries for the year 1918 was entered into in the 
year 1918 or the year 1919, and consequently no liability to 
pay additional salaries having been proven for the year 
1918, no deduction from income can be allowed there¬ 
for. 

54 Petitioner avers that if the additional salary de¬ 
ductions are not allowed for the year 1918, the same 

certainly constitutes a deductible item from income for the 



DAVID H. BLAIB, COMMR. IXT. REV. 


27 


year 1919 when the salaries were actually paid. It may be 
that such additional salaries paid in 1919, when added to 
the regular salaries paid in 1919, constitutes a reasonable 
compensation for personal services actually rendered in 
that year, but we have no evidence before us concerning 
the salaries paid, services performed, volume or character 
of business done during the year 1919—and we are, accord¬ 
ingly, without the necessary facts to determine the issue for 
that year. 

Judgment will he entered for the respo'ndent on 15 days^ 
noticej under Rule 50. 

Arundell and Phillips, dissent. 

55 United States Board of Tax Appeals, Washington. 

Dockets Nos. 518, 3555 and 10501. 

The W. K. Henderson Iron Works & Supply Co., 

Petitioner, 


V. 

Commissioner of Internal Revenue, Respondent. 

Order and Decision Redetermining Deficiency. 

Pursuant to the decision of the Board promulgated 
February 9,1927, in the above-entitled proceeding, tlie Com¬ 
missioner having filed a proposed final determination with 
notice of settlement and the petitioner having made no ob¬ 
jection to such proposed determination, it is 

Ordered, adjudged and decided: that the deficiency for 
1918 is $8,767.18, for 1919, $2,954.63, for 1920, $10,156.64, 
and for 1921, $654.28. 

Dated, Washington, D. C., March 28, 1927. 

(Signed) JOHN B. MILLIKEN, 

M embery United States Board of Tax Appeals. 
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56 Filed Aug. 3, 1927. United States Board of Tax 

Appeals. 

United States Board of Tax Appeals, Washington. 

W. K. Henderson Iron Works & Supply Co., Shreveport, 

La., Petitioner, 


vs. 

Commissioner of Internal Revenue, Respondent. 

Docket Nos. 518, 3555, 10501, Consolidated. 

Assignments of Error. 

The Petitioner designates the following as errors of the 
United States Board of Tax Appeals in the above entitled 
cause in entering its findings of fact and opinion and in 
awarding judgment to the Respondent; to-wit:— 

1. In failing to find and hold that the books of account of 
Petitioner were kept upon an accrual basis. 

2. In finding and holding that the obligation to pay the 
additional salaries for the year 1918 was not actually in¬ 
curred during the year 1918 for personal services actually 
rendered in that year. 

3. In finding and holding that the President of the cor¬ 
poration testified that he was unable to state whether the 
agreement concerning salaries for 1918 was entered into in 
1918. 

4. In finding and holding that no liability to pay such 
additional salaries was proven for the year 1918. 

5. In failing to find and hold that the additional salaries 

paid to W. K. Henderson, Jr., and W. S. Duncan, for 
57 the year 1918, constituted an ordinary and necessary 
business expense incurred for and during the year 

1918. 

6. In failing to find and hold upon the testimony adduced 
that the salaries above referred to were reasonable compen¬ 
sation for services actually rendered. 

GEORGE E. STRONG, 
Attorney for Petitioner. 


DAVID H. BLAIR, COMMR. INT. REV. 
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58 Filed Aug. 3, 1927. United States Board of Tax 

Appeals. 

United States Board of Tax Appeals, Washington. 

W. K. Henderson Iron Works & Supply Co., Shreveport, 

La., Petitioner, 


vs. 

Commissioner of Internal Revenue, Respondent. 

Docket Nos. 518, 3555, 10501, Consolidated. 

Designation of Record. 

The Clerk of the United States Board of Tax Appeals 
will please prepare a transcript of the record in the above 
entitled cause and include therein the following: 

1. Stipulation for review by Court of Appeals of the Dis¬ 
trict of Columbia. 

2. Petition, Docket No. 518. 

3. Answer, Docket No. 518. 

4. Proceedings on October 12, 1926, before the United 
States Board of Tax Appeals in the above entitled cause, 
pages 6, 7, 10 to 23, inclusive, of the Reporter’s Minutes, 
and the first five lines of page 26. 

5. Commissioner’s Exhibit ‘‘A” with schedules and 
papers attached. 

6. Findings of fact, opinion and decision of the Board of 

Tax Appeals. 

59 7. Order and decision of March 28, 1927, redeter¬ 

mining deficiency. 

8. Assignments of error. 

9. This designation. 

GEORGE E. STRONG, 
Attorney for Petitioner, 

Designation approved. 

A. W. GREGG, 

Attorney for Respondent. 


30 W. K. HENDERSON HION CO, VS. D. H. BLAHl, COMMR. 


Service of a copy of above designation accepted this 3rd 
day of August, 1927. 


A. \V. GREGG, 
Attorney for Resporulent. 


60 United States of America, 

District of Columbia, ss: 

I, B. D. Gamble, Clerk of the United States Board of Tax 
Appeals, hereby certify the foregoing pages numbered 1 to 
54, both inclusive, to be a true and correct transcript of the 
record, according to directions of counsel herein filed, copy 
of which is made part of this transcript, in the proceedings 
at Nos. 518, 3555 and 10501, consolidated, wherein W. K. 
Henderson Iron Works & Supply Company is Petitioner 
and D. H. Blair, Commissioner of Internal Revenue, is 
respondent as the same remains upon the files and of record 
in said Board. 


In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Board, at the City of Washington, in 
said District, this 27th day of August, 1927. 

[seal.] B. D. gamble. 

Clerk, U. 8. Board of Tax Appeals. 

Endorsed on cover: Board of Tax Appeals. No. 4634. 
W. K. Henderson Iron Works & Supply Co., appellant, vs 
David H. Blair, Commissioner of Internal Revenue. Court 
of Appeals, District of Columbia. Filed Sep. 23, 1927. 
Henry W. Hodges, clerk. 
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IN THE 


(Sourt of of (Eolttmbia 


No. 4634 


W. K. Henderson Iron Works & Supply Co., 

Appellant, 

vs, 

David H. Blair, Commissioner of Internal Revenus. 


Appeal from the Board of Tax Appeals. 


BRIEF FOR APPELLANT. 


Jurisdiction. 

This case comes before the Court on Petition for Re¬ 
view of a decision of the United States Board of Tax 
Appeals, pursuant to Secs. 1001, 1002, and 1003 of the 
Revenue Act of 1926. By stipulation filed in the case 
(Record p. 8) it was agreed that the consolidated cases / 
might be reviewed by the Court of Appeals of the Dis¬ 
trict of Columbia, pursuant to the provisions of Sec. 
1002(d) of said Act. 
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The Questions Raised. 

This case is under three numbers; No. 518, involv¬ 
ing taxes for the year 1918; and 3555 and 10501, in¬ 
volving taxes for other years which are not in dispute 
but are included herein solely because those years 
were consolidated with the year 1918 at the time of 
the trial before the Board of Tax Appeals. 

The W. K. Henderson Iron Works & Supply Com¬ 
pany, appellant herein, deducted from gross income for 
1918 what it deemed to be a reasonable additional al¬ 
lowance for salaries to its two principal officers for 
personal services actually rendered during that year. 
The statute allowed this only if such expense was in¬ 
curred during the taxable year and if the salaries were 
reasonable. The Board of Tax Appeals held that no 
liability to pay additional salaries was proven for the 
year 1918; hence, no deduction from income could be 
allowed for that year (two members of the Board of 
Tax Appeals dissented from the decision of the 
Board). The Board did not make any finding or ren¬ 
der any opinion as to whether the additional allowance 
for salaries for 1918 was reasonable. The appellant 
contended before the Board, and contends on this ap¬ 
peal, that a liability to pay these additional salaries 
for the year 1918 was proven and that such salaries 
were reasonable for the services actually rendered dur¬ 
ing that year. 

The only questions in the case are: 

(1) Was the obligation to pay these additional 
salaries for 1918 incurred during the taxable year 1918. 

(2) Were the salaries so paid reasonable. 
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Statement of Facts. 

Appellant is a Louisiana corporation, with its prin¬ 
cipal office in Shreveport, Louisiana, and manufac¬ 
tures and sells machinery and mill supplies and has 
an iron works and foundry. (R. print 24, 25; original 
34). Its physical properties were assessed in 1918 at 
over a million dollars for city, county and State tax 
purposes, and the weekly payroll during that year was 
approximately $7,500. The total sales of appellant for 
1918 were approximately $750,000. (R. 25). The net 
earnings of the business were over $90,000 for 1918, 
including as expense the item of $20,000 for salaries. 
(R. orig. 33). The business was owned and directed 
by W. K. Henderson, Sr., who died August 26, 1918, 
and who received for his services in 1918 to the date 
of his death $6,666.68 (R. 15,17). His son, W. K. Hen¬ 
derson, Jr., was Vice President and received no salary 
prior to the date of his father’s death, as he devoted 
very little time to the company’s business, being en¬ 
gaged principally in the real estate and automobile 
business, from which he derived a revenue of between 
$50,000 and $100,000 a year (R. 20). After the death 
of the father, the son assumed control of the corpora¬ 
tion, became its Acting President, directed the busi¬ 
ness, and handled its financial affairs, actually re¬ 
ceiving for such services during the three remaining 
months of 1918 the sum of $3,833.33 (R. 15, 21). 

”W. S. Duncan was Secretary and General Manager 
of the company prior to the death of W. K. Henderson, 
Sr., and its Acting Vice President and General Mana¬ 
ger after that time, being in charge of production, and 
was paid $7,149.96 for his services for the year 1918 
(R. 16, 25). 

These were the principal officers of the corporation 
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and its managerial brains. The directors of the cor¬ 
poration were mere figureheads,—the father, and then 
the son, running the corporation (R. 17). After the 
death of the father, the son found it necessary to de¬ 
vote practically all of his time to the affairs of the 
corporation, which made it necessary to neglect his 
own business. He, therefore, was dissatisfied with re¬ 
ceiving such a small salary—a mere fraction of what 
he had been earning—and discussed the matter with 
Mr. Duncan. It was understood and agreed that the 
company should in fairness pay to each of its principal 
officers $10,000 for 1918, in addition to the amounts 
already paid (R. 19-20). Accordingly this was done 
(R. 16). 

Time When Obligation to Pay Arose. 

The balance sheets and annual statements attached 
to appellant’s income and profits tax return for the 
year 1918, as well as balance sheets of previous years, 
introduced in evidence by appellee, include such items 
as Bills and Accounts Receivable, Merchandise, In¬ 
ventory, Goods in Transit, Bills Payable, and Ac¬ 
counts Payable but not Due. (R. 24; orig. 34, 35, 39, 
40, 41, 44.) Furthermore, appellant included these two 
salary items of $10,000 each as a salary expense for 
1918 and deducted same from gross income, although 
they were admittedly unpaid during 1918 (R. orig. 42). 

It was not customary for appellant to keep any min¬ 
utes of salary increases and, in fact, no written record 
was made of this agreement and understanding. (R. 
18). W. K. Henderson, Jr., who was the only witness 
who testified before the Board of Tax Appeals, stated 
that he could not give the exact date of this under¬ 
standing and agreement, but that these increases were 
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thoroughly understood and agreed upon before the 
books of the company were closed for 1918; that while 
he could not positively state that it was in 1918, he felt 
sure that it was the latter part of 1918, because it was 
the custom of appellant to increase salaries before the 
end of the year and because Mr. Duncan was a good 
business man who would settle such a matter before 
the end of the year; that Duncan at the time of this 
understanding agreed to reimburse him if these $10,000 
salary increases were disallowed because of failure to 
comply with the technical forms required by the Gov¬ 
ernment; that these increases of $10,000 as for 1918 
were in fact paid Duncan and himself; and that he 
reported this additional salary as income for 1918 on 
his individual tax return and paid the tax as assessed 
by the Commissioner of Internal Revenue (R. 16, 18- 
21, 26). 

Reasonableness. 

The reasonableness of these increases of salary to 
these two officers of appellant was not denied at the 
time of a letter from the Commissioner to appellant, 
dated February 13,1924, relative to a proposed assess¬ 
ment of additional tax for 1918, but was denied in the 
answer filed November 26, 1924 (R. 12-14). The ap¬ 
pellant’s business had been neglected for at least a 
year and a half prior to the death of W. K. Henderson, 
Sr., in August, 1918, and was therefore in need of re¬ 
building, new* financing, and expenditures for new 
parts of the plant which had become obsolete and in¬ 
adequate. This necessitated more work on the part of 
the new President than the deceased President had 
performed prior to his death, and also compelled him 
to give almost all of his time to appellant and neglect 
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his own business. He, therefore, demanded greater 
compensation than his predecessor (R. 19-22). Dun¬ 
can devoted his entire time to appellant’s business 
(R. orig. 42). As has been stated before, he was one 
of the two principal officers of appellant, and during 
1918 the other officer was incapacitated, due to illness, 
for the major portion of the year, and his successor 
found the business in a condition where refinancing 
and rebuilding were necessary. 

Assignments of Error. 

The following errors have been assigned. 

The Board erred: 

1. In failing to find and hold that the books of ac¬ 
count of appellant were kept upon an accrual basis. 

2. In finding and holding that the obligation to pay 
the additional salaries for the year 1918 was not ac¬ 
tually incurred during the year 1918 for personal ser 
vices actually rendered in that year. 

3. In finding and holding that the President of the 
corporation testified that he was unable to state 
whether the agreement concerning salaries for 1918 
was entered into in 1918. 

4. In finding and holding that no liability to pay such 
additional salaries was proven for the year 1918. 

5. In failing to find and hold that the additional sala¬ 
ries paid to W. K. Henderson, Jr., and W. S. Duncan, 
for the year 1918, constituted an ordinary and neces¬ 
sary business expense incurred for and during the 
year 1918. 

6. In failing to find and hold upon the testimony ad¬ 
duced that the salaries above referred to were reason¬ 
able compensation for services actually rendered. 
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ARGUMENT. 

The Statute Involved. 

Section 234 (a) (1) of the Revenue Act of 1918 pro¬ 
vides : 


‘ ‘ That in computing the net income of a corpor¬ 
ation * * * there shall be allowed as deduc¬ 

tions : 

(1) All the ordinary and necessary expenses 
paid or incurred during the taxable year in car¬ 
rying on any trade or business, including a rea¬ 
sonable allowance for salaries or other compen¬ 
sation for personal services actually rendered, 
* * « 

Most of the Foregoing Facts are Conceded. 

The finding of facts of the Board establish the size, 
nature and importance of the business; that a discus¬ 
sion occurred as to the adequacy of salaries; and that 
the two principal officers, one of whom had complete 
control of the business, agreed on an increase in salary 
of $10,000 each for the year 1918 for services rendered 
during that year and that one of these officers in fact 
included this additional $10,000 salary in his individual 
income tax return for 1918 and paid tax thereon. Also, 
that it was customary that no Directors’ meetings be 
held nor minutes recorded. (R. 25-26). 

The Decision of the Board was Based Upon Plain 

Errors of Fact. 

The Board in its Opinion states that it was not in¬ 
formed whether the Petitioner maintained its books 
of account on a cash receipts and disbursements basis 
or an accrual basis. It must have overlooked appel¬ 
lee’s own Exhibit “A” and schedules and balance 
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sheets attached thereto, which included items such as 
inventory, accounts receivable, and accounts payable, 
which clearly indicate that the appellant was on an ac¬ 
crual basis. (R. 24, orig. 34, 35, 39, 40, 41, 44). 

The Revenue Acts of 1916, 1917 and 1918 require 
that corporations must keep their accounts on such a 
basis as clearly to reflect their income. (Secs. 13 (b) 
and 13(d), Revenue Act of 1916, 39 Stat. L. 756; Sec. 
206, Revenue Act of 1917, 39 Stat. L. 1000; Sec. 212(b), 
Revenue Act of 1918, 40 Stat. L. 1057.) Furthermore, 
appellant’s attempted deduction of increases in salary 
from gross income in determining net income is evi¬ 
dence that appellant was on an accrual basis. 

Article 92, Regulations 33, revised, of the Treasury 
Department, relating to returns under the Revenue 
Act of 1916, requires the use of an inventory by mer¬ 
cantile and trading corporations, and that all sales, 
even though accounted for by accounts receivable, 
must be included in gross income for the year in which 
the sales are made. The Department itself interpreted 
the law and the regulations thereunder as requiring a 
mercantile corporation to include both Inventories and 
Accounts Receivable in its compilation of net income, 
and even required a corporation to file an amended 
return for 1917 including these items. (A. R. R. 217, 
3 C. B. 76, 79). 

Article 23 of Regulations 45, promulgated January 
28, 1921, with reference to the Revenue Act of 1918, 
specifically provides that no accounting in regard to 
purchases and sales, where it is necessary to use an 
inventory, will correctly reflect income, except on an 
accrual method. 

As appellee accepted the return of appellant for 1918 
with the exception of these two salary items, it must 
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be presumed that appellant complied with the law and 
regulations by making its return on an accrual basis. 

The Board Acted Unreasonably and Unjustly in Find¬ 
ing That No Liability to Pay Additional Salaries 
Was Proven for the Year 1918. 

4 

The only witness who testified at the hearing before 
the Board of Tax Appeals was Mr. W. K. Henderson, 
Jr., the President of appellant corporation. His testi¬ 
mony was admittedly very frank and, in the words of Mr. 
Milliken of the Board of Tax Appeals, **he says what 
hurts him just as quickly as he says what helps hJim,^* 
(R.20) His testimony was not contradicted by any other 
witness or witnesses. He stated that the matter of in¬ 
crease in salaries was thoroughly understood before 
the books were closed for 1918 (R. 18) and that he was 
sure that the discussion and agreement to increase 
salaries occurred the latter part of the year 1918 (R. 
19). He could not give the exact date (this testimony 
being given some eight years after this understand¬ 
ing and agreement occurred) (R. 13), but stated it was 
only reasonable that it occurred in 1918 (R. 18). He 
then related why it was reasonable that it occurred in 
1918. First, it was the custom of appellant to grant 
salary increases before the close of the year. Second, 
Mr. Duncan, the General Manager, was a good busi¬ 
ness man, a detail man, and the kind of man to see that 
a matter of this kind was brought up before the end 
of the year. Third, Mr. Duncan was so certain that 
this was an obligation of appellant and one which 
could be deducted as an expense for 1918 that he 
agreed to reimburse Henderson, if, because of failure 
to comply with technical forms, the Government did 
not agree. (R. 19-20). Appellee seems to consider it 



10 


important that this agreement to reimburse occurred 
at the time of the understanding to increase salaries. 
(R. 22-23). The explanation is that in 1918 business 
men knew very little about Federal taxes and were 
often the victims of harsh, arbitrary and illegal exac¬ 
tions and regulations. Mr. Henderson naturally 
raised the question of tax in connection with these 
salary increases, as he would have to pay an increased 
individual tax on the theory of constructive receipt. 
He volunteered this information and stated that he did 
pay an individual income tax for 1918 on this $10,000 
increase in salary. This is evidence that the obliga¬ 
tion arose in 1918, as otherwise Mr. Duncan would not 
have been willing to guarantee that everything was ac¬ 
cording to the technicalities of the Treasury Depart¬ 
ment rules and regulations. 

There are no disputed questions of fact, with wit¬ 
nesses disagreeing and evidence conflicting. The facts 
are certain. The sole issue presented is the correct 
interpretation of these facts, coupled with the question 
of what is just and fair to all concerned. Should a ju¬ 
dicial or quasi-judicial tribunal require that a taxpayer 
in order to escape an unfair exaction, shall remember 
with perfect accuracy the exact dates of matters occur¬ 
ring more than six years previous, when it is well rec¬ 
ognized that memory as to dates is most uncertain? 
Should a man be penalized for his honesty and integ¬ 
rity in cautiously refraining from stating when an an¬ 
cient act occurred! Is a less prudent and cautious man 
to be rewarded for definitely stating a time when, as 
here, no one could challenge his statement! It seems 
that in these tax cases where, through the Govern¬ 
ment’s own dilatory action, the taxpayer is not ad¬ 
vised of the objections raised until too late definitely 
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to establish important dates, that a witness’s best rec¬ 
ollection and belief, substantiated, as here, by other 
definite facts occurring at the time, should be all that 
any judicial tribunal should require, especially where 
the Government has profited by that of which it now 
complains, through collection of a tax on an individual 
income for 1918 which it now claims was not owed to 
the individual and which it will not recognize as a lia¬ 
bility of appellant for 1918. 

Reasonableness. 

There was no finding as to these salaries being either 
reasonable or unreasonable. The evidence clearly in¬ 
dicates that they were reasonable. Appellant’s busi¬ 
ness had been neglected for at least a year and a half 
by the principal owner and director. Its equipment 
had been allowed to become obsolete in part. The size, 
importance and volume of business transacted was 
large, it having a payroll of approximately $7,500 a 
week. The new President had been earning over 
$50,000 a year in other business enterprises, which 
business enterprises he must now neglect, as he was 
giving nearly all of his time to appellant’s business. 
He must reorganize, rebuild and re-finance a business 
which had been neglected by its President. The Gen¬ 
eral Manager, Mr. Duncan, devoted all of his time to 
the business and shouldered and carried unusual and 
exceptional burdens during the deceased President’s 
illness, which was a handicap to him in his field of ac¬ 
tivities, as well as to the company. He, too, assisted 
in rebuilding after the new President adopted that 
policy. (R. 19-22; orig. 42). 
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Power to Grant Salary Increases. 

The Board in its Opinion did not question the power 
of the principal officer and stockholder, who, together 
with the General Manager directed and had complete 
supervision of a close corporation's affairs, including 
contracts of employment, informally and without mak¬ 
ing entries in the books of the corporation or calling a 
meeting of the Board of Directors, to authorize and 
obligate the corporation to pay salary increases where, 
as here, this was customary and the Directors were 
mere figureheads. The Board has expressly held that 
this can legally be done. (See Appeal of Reub Isaacs 
& Co., Inc., 1 B. T. A. 45.) 

Authority to Review Decision of Fact. 

The Circuit Courts of Appeals are in disagreement 
as to how far they should go in reviewing Fact deci¬ 
sions of the United States Board of Tax Appeals. The 
Fifth Circuit Court of Appeals in the recent case of 
Avery vs. Commissioner, decided November 1, 1927, 
considered its jurisdiction limited, the same as it 
would be in reviewing the verdict of a jury on a writ 
of error. The Ninth Circuit Court of Appeals, on the 
other hand, in the case of Royal Packing Co, vs. Com¬ 
missioner of Internal Revenue, decided October 31, 
1927, is reported in the United States Daily for Novem¬ 
ber 15, 1927, p. 8, as stating that while the applicable 
principles of law are not in controversy, justice re¬ 
quires a reversal of the decision; that questions of fact 
are exclusively for the Board, except that the Court of 
Appeals may consider whether the findings of the 
Board are supported by substantial evidence, citing 
Senate Report No. 52, p. 36, 69th Cong., 1st Sess. The 
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Seventh Circuit Court of Appeals in the recent case of 
Chicago Ry. Equipment Co. vs. Blair, decided July 2, 
1927, Adv. Sheets, 20 Fed. (2d) 10, criticized certain 
decisions of the Board of Tax Appeals and said: 

**When the evidence before a trier of fact ought 
to he convincing, he may not say that it is not. 
Whether he is a judge or a commissioner, the facts 
must be fairly and judicially weighed,*^ and that, 
**it was the intent and purpose of the law that 
the hoard should make a thorough and careful 
examination of all the facts, so as to reach a just 
conclusion between the taxpayer and his govern^ 
ment,** 

The decision in the Fifth Circuit overlooks the dif¬ 
ferences between a jury trial and one before the Board. 
In a jury trial there is a Judge to instruct, assist and 
guide the jury, or even set aside the verdict. All of the 
jurors hear all of the evidence, and the verdict must 
be unanimous. In proceedings before the Board the 
Board itself is both judge and jury, with only one mem¬ 
ber hearing the case, and others assisting in its deci¬ 
sion, without having been present at the hearing. The 
decision need not be unanimous (in the case at bar two 
members dissented), and, contrary to the practice in 
jury trials, the rules of evidence of the equity courts 
apply (Sec. 907(a), Revenue Act, 1926). 

It is obvious that the Board needs every assistance 
in its endeavors to be impartial and just, with one of 
the parties litigant being a great, powerful Bureau, 
with its own rules and regulations and having the ad¬ 
vantage in all tax disputes because its determinations 
of fact are prima facie correct (Appeal of Eimer and 
Amend, 2 B. T. A. 603), which places the burden on the 
taxpayer of producing evidence many years after the 
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acts occurred, when witnesses and documentary evi¬ 
dence are often unavailable (in the case at bar the wit¬ 
ness was expected in 1926 to remember the exact date 
of agreements made in 1918). 

Certainly the appellate courts should be willing to 
fulfill the functions of the trial judge and set aside a 
decision of fact if erroneous, as well as guide and in¬ 
struct the Board in the interest of the proper adminis¬ 
tration of justice, and not permit it to adopt a stan¬ 
dard as to exactness and definiteness of dates, which 
standard was unreasonable, unfair and unjust under 
the facts herein. 


Conclusion. 

It is therefore submitted that this Court must re¬ 
verse the decision of the United States Board of Tax 
Appeals, with directions to the Board to find that the 
additional salaries of $10,000 each to W. K. Hender¬ 
son, Jr., and W. S. Duncan were a liability during the 
year 1918; that they were reasonable in amount; that 
the W. K. Henderson Iron Works & Supply Company 
was entitled to deduct said salaries as a business ex¬ 
pense sustained in the year 1918; and to redetermine 
its taxes accordingly. 

Respectfully submitted. 

Rush L. Holland, 

George E. Strong, 
Attorneys for Appellant, 

Of Counsel: 

Yandell Boatner, Esq. 
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In the Court of Appeals of the District of 

Columbia 


No. 4634 

W. K. Henderson Iron Works & Supply Co., 

appellant 

V, 

David H. Blair, Commissioner of Internal 

Revenue, appellee 


APPEAL FROM THE BOARD OF TAX APPEALS 


BBIEF FOE APPELLEE 


STATEMENT 

The transcript of record discloses that on Novem¬ 
ber 3, 1924 (R. 4), appellant filed with the United 
States Board of Tax Appeals its petition (R. 9) 
appealing from the action of the Commissioner of 
Internal Revenue in determining that there was a 
deficiency in tax due the United States by appellant 
for the year 1918. On November 26, 1924 (R. 4), 
the answer (R. 12, 13) of the Commissioner of 
Internal Revenue was filed. On October 12, 1926 
(R. 5), a hearing was had before Mr. Milliken (a, 
member of the Board, at which time the testimony 
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of appellant was submitted to the Board. (R. 13 
to 24, inch) On February 9, 1927, the findings of 
fact and opinion of the Board (R. 25, 26, and 27) 
was filed and on March 28, 1927, its order redeter¬ 
mining the deficiency (R. 27) was entered (R. 5). 

The appellant filed its “petition for review” (R. 
1 to 3) of the Board’s order of redetermination 
aforesaid and a transcript of record with this Court 
on September 23, 1927. 

The printed record discloses that by a document 
entitled “ designation of record ” (R. 29) appellant 
required the Clerk of the United States Board of 
Tax Appeals to include in a transcript of record to 
be sent to this Court “ Proceedings on October 12, 
1926, before the United States Board of Tax Ap¬ 
peals in the above-entitled cause, pages, 6, 7, and 10 
to 23, inclusive, of the Reporter’s Minutes and the 
first five lines of page 26,” and “ Commissioner’s 
Exhibit A with Schedules and Papers attached.” 
These documents are part of the evidence intro¬ 
duced on the trial. 

This designation was approved by counsel for 
respondent and served upon him. The certificate 
of the Clerk of the Board of Tax Appeals that the 
transcript is true and correct according to direc¬ 
tions of counsel is at (R. 30). The record discloses 
that the “ Proceedings, etc.,” and “Commissioner’s 
Exhibit A” required to be included in the tran¬ 
script of record were not approved or allowed by 
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the Board of Tax Appeals or a member thereof 
and that no order with respect thereto was made by 
said Board or member thereof or this Court. 

The record discloses the fact that no request or 
motion was made to the Board member presiding 
at the trial of this cause by the appellant before 
the close thereof or at any time that the Board ad¬ 
judge in its favor on the ground that the evidence 
would not warrant any other conclusion; that before 
the close of the trial, no request whatever was made 
to the Board or the presiding member for a finding 
in appellant’s favor; no request was made by ap¬ 
pellant for special findings of fact; nor has appel¬ 
lant reserved its exceptions to the Board’s failure 
to find the facts or adjudge satisfactorily to it. 

In this state of the record, appellant asks this 
Court to review the evidence included in the tran¬ 
script of record as aforesaid and by six assignments 
of error (R. 28) it challenges the correctness of the 
Board^s findings^of fact for the first time in this 
Court, 

AEGTJMENT 

SUMMABY 

I. The Evidence is not legally a part of the Rec¬ 
ord on appeal and should not be considered. 

II. The Assignments of Error present no review- 
able question because not based on questions raised 
before the Board. 
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III. The Review is limited to the question 
whether the judgment is supported by the facts 
found by the Board. 

IV. The Evidence does not warrant the findings 
suggested. 

I 

The Evidence is not legally a part of the Record on 
appeal and should not be considered 

The statutory references hereafter are to Sec¬ 
tions of the Act of Congress approved February 26, 
1926, 44 Stats, at L. 9, otherwise known as the 
Revenue Act of 1926. 

The evidence is not a Bill of Exceptions (Rule 

V. 4) or a Statement of Evidence (Rule V. 5) 
within the meaning of the rules governing this 
Review. Its incorporation in the transcript of rec¬ 
ord is without authority of the Board or this Court. 
It has not been prepared in accordance with the 
rules of this Court and should he disregarded. 
(First National Bank v. Fox, 39 App. D. C. 477.) 

Section 1001 (b) provides: 

Such courts are authorized to adopt rules 
for the filing of such petition, the prepara¬ 
tion of the record for review, and the conduct 
of proceedings, upon such review and, until 
the adoption of such rules, the rules of such 
courts relating to appellate proceedings 
upon a writ of error, so far as applicable, 
shall govern. 
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When these proceedings for review were filed 
with this Court on September 23, 1927, Rule 
XXXIII of this Court, adopted May 29,1926, was 
in effect. It provides: 

The transcript of record on appeals from 
the Board of Tax Appeals to this Court 
under act of Congress approved February 
26,1926, shall be made up as near as may be 
in conformity with the rules of this Court 
governing the preparation of transcripts of 
record on appeals from the Supreme Court 
of the District of Columbia, and the tran¬ 
script of the case shall be filed with the Clerk 
of this Court, together with a petition for re¬ 
view of the decision of the Board of Tax Ap¬ 
peals. The Clerk shall thereupon docket the 
appeal. The transcript shall be printed as 
other transcripts of record on appeal are 
printed. 

Appeals from the Board of Tax Appeals 
in all other respects shall be subject to the 
rules of this Court provided for cases therein 
appealed from the Supreme Court of the 
District of Columbia, except where such 
rules, from the nature of the case, are inap¬ 
plicable. 

Rule 46 of the Supreme Court, D. C., at Para¬ 
graph 4, provides: 

Bills of exception and statements of evi¬ 
dence shall be submitted to the court for set¬ 
tlement or approval. * * 

Rule V, Section 9, of this Court contemplates that 
the trial court shall approve a Bill of Exceptions. • 
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Section 5 of the same Rule requires that a State¬ 
ment of Evidence shall be approved by the trial 
court. 

Under date of October 22, 1927, this Court 
adopted the so-called special rules governing the 
review by it of decisions of the United States Board 
of Tax Appeals. Rule II thereof provides: 

If error is assigned in the admission or re¬ 
jection of evidence, or on the ground that a 
finding of the Board is unsupported hy any 
evidence, a statement of the evidence sub¬ 
mitted to the Board shall be prepared by the 
petitioner. Such statement shall contain in 
narrative form the evidence material to the 
assignments of error, and shall be prepared 
by the parties and settled hy a member of the 
Board in accordance tvith the general Equity 
Rules promulgated by the Supreme Court of 
the United States, 

This rule refers to Rule 75 adopted by the Su¬ 
preme Court pursuant to statutory authority on 
November 4, 1912, 226 U. S. 629. The evidence is 
required to be condensed and stated in narrative 
form by Paragraph (b) thereof and to be submitted 
to the trial court for approval. This rule expressly 
provides, ^^When approved, it shall be filed in the 
Clerk’s office and become a part of the record for 
the purposes of appeaU^ 

In Buessel v. United States, 258 Fed. 811, the 
Circuit Court of Appeals for the Second Circuit in 
an exhaustive opinion reviewing the law, authorities 
and practice, on the foregoing subject has held that: 



1. Under Equity Rule 75, until a statement 
of evidence has been approved by the trial 
court or judge, it is not a part of the record 
for purposes of appeal. 

2. A statute which authorizes a writ of 
error thereby allows a bill of exceptions. 
That it is only through such a bill that the 
rulings of the judge made at the trial become 
a part of the record to be reviewed. That it 
becomes a part of such record by the act of 
the trial court in signing and approving it. 

3. Where there has been an actual trial, 
the parties are not at liberty to substitute a 
written stipulation or agreed statement of 
facts as to what occurred at the trial in lieu 
of the bill of exceptions required. 

In Lessor of Fisher v. Cockerell, 5 Pet. 248, 254, 
8 L. Ed. 114, (1831), Chief Justice Marshall, speak¬ 
ing of the rule common to all courts exercising 
appellate jmdsdiction, according to the course of 
the common law, said : 

The appellate court can not know what 
evidence was given to the jury, unless it be 
spread on the record in proper legal manner. 
The unauthorized certificate of the clerk that 
any document was read, or any evidence 
given, to the jury, can not make that docu¬ 
ment or that evidence a part of the record, 
so as to bring it to the cognizance of this 
court. 

In Struthers v. Drexel, 122 U. S. 487, it was held: 

The transcript of the record contains what 
purports to be the charge of the court in full 
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with a memorandum at the close stating that 
defendant’s counsel excepted to certain por¬ 
tions thereof; hut as it is not verified or 
included in any proper Bill of Exceptions 
tve are not at liberty to treat it as part of 
the record for any purpose. 

II 

The Assignments of Error present no reviewable ques¬ 
tion because not based on questions raised before the 
Board 

The record shows that appellant submitted its 
case to the Board without requesting it to make 
findings in its favor. Appellant made no motion 
for judgment in its favor and took no action before 
the Board that could be considered as a foundation 
for its assignment of errors. This failure to act is 
a waiver of objections and tantamoimt to consent 
on appellant’s part that the Board find the facts. 
Appellant is estopped to challenge the Board’s 
findings for the first time in this Court. 

In Buigan v. United States, 274 U. S. 195, 199, 
the Court holds that a question or objection not 
raised below and seasonably taken is waived. 

In a case involving a judgment entered by consent 
and without the Court’s attention having been 
called to alleged insufficiency of an affidavit of 
defense, this Court said: 

The question of the sufficiency of the affi¬ 
davit of defense was, therefore, not properly 
presented to the court below, and hence can- 
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not be raised for the first time on appeal. 
This court cannot be substituted for the trial 
court. {Oauss v. Goldenherg, 39 App. D. C. 
597.) 

The Supreme Court, in a case from the Board, 
Blair v. Osterlein Machine Company, Sup. Ct. 
#210, decided November 21, 1927, says: 

We think the question suggested is not 
properly before us. It was not specifically 
raised on the record before the Board or 
either court below and, so far as appears, 
was not considered by any of them. We 
were asked to grant certiorari only to pass 
upon the question whether the Commission¬ 
er’s determinations under sections 327 and 
328 may be appealed to the Board of Tax 
Appeals. This court sits as a court of re¬ 
view. It is only in exceptional cases and 
then only in cases from the Federal courts 
that questions not pressed or passed upon 
below are considered here. 

{Duignan v. United States, 274 U. S. 95:) 
There are specially cogent reasons why this 
rule should be adhered to when the question 
involves a practice of one of the great depart¬ 
ments of the government. 

In Fleischmann Construction Company, etc., v 
United States, etc., 270 U. S. 349, the Supreme 
Court holds: 

To obtain a review by an appellate court of 
the conclusions of law a party must either 
obtain from the trial court special findings 
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which raise the legal propositions, or present 
the propositions of law to the court and ob¬ 
tain a ruling on them. * * * That is, as 
was said in Humphreys v. Third National 
Bank, 75 Fed. 852, he should request spe¬ 
cial findings of fact by the court, framed like 
a special verdict of a jury, and then reserve 
his exceptions to those special findings, if he 
deems them not to be sustained by any evi¬ 
dence ; and if he wishes to except to the con¬ 
clusions of law drawn by the court from the 
facts found he should have them separately 
stated and excepted to. In this way, and in 
this way only, it is possible for him to review 
the action of the court below upon the 
merits.’’ 

Only errors will be considered that are properly 
assigned and which have been called to the atten¬ 
tion of the trial court and a ruling made thereon 
and to which an exception has been taken. 

Rules V 3 and Rule VIII 5. 

Cooper V. Sellers, 30 App. D. C. 567. 

Traver v. Smolik, 43 App. D. C. 150. 

Budd V. United States, 48 App. D. C. 332. 

Pennsylvania R, R. Company v. Minds, 250 
U. S. 368-375. 

Allis V. United States, 155 U. S. 117. 

Questions not raised below are not subject of 
assignments of error or review. 

Cohen v. Cohen, 47 App. D. C. 120-133. 

Chaloner v. Washington Post, 56 App. D. 
C. 14-15. 


f 
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Proll V. Prall, 56 App. D. C. 333. 

Carson v. Jackson, 281 Fed. 411, 52 App. 
D. C. 51. 

Sections 3 and 9, Rule V. 

In discussing the foregoing question and whether 
Section 269 of the Judicial Code did away with the 
necessity of objections and exceptions that would 
sharply call the attention of the lower court to the 
matter complained of in Carson v. Jackson, supra, 
this court said: 

While respecting very highly the ability 
of the court which decided the August Case, 
we are not convinced that the Code section 
we are reviewing was intended to completely 
overturn the necessity for specific objections 
and exceptions in the trial court. It does 
not say so. On the contrary, its plain mean¬ 
ing, as we conceive it, is that technical errors, 
defects, or exceptions, which do not affect the 
substantial rights of the parties, should be 
disregarded. If the section meant what 
counsel contend for, it would have said that, 
notwithstanding there were no objections or 
exceptions, the reviewing court should ex¬ 
amine the entire record and give judgment 
according to the right. The purpose of sec¬ 
tion is to minimize the value of technical 
errors and objections, unless they affect the 
substantial rights of the litigants, and not to 
do away with the necessity of proper objec¬ 
tions and exceptions. * * * 

The view suggested by appellant, if 
adopted, would put a premium on laxity and 
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negligence in the trial of cases, and would 
greatly add unnecessarily to the burden of 
appellate courts. Moreover, we are satisfied 
from an inspection of the record that the 
questions were proper, and that no error was 
committed in allowing them. * * * 

The Circuit Court of Appeals of the Eighth Cir- 
cuit, in Wear v. Imperial Window Glass Company, 
224 Fed. 60-63, speaking of counsel who sought a 
review by it of the findings of the trial court said: 

There is another reason why no reviewable 
question of law is presented to this court in 
this case. A trial court is entitled to a clear 
specification by objection and exception of 
any ruling or rulings which a party challenges 
and desires to review, to the end that the trial 
court itself may correct them if so advised, 
and, if it fails to do so, that there may be a 
clear record of the rulings and the chal¬ 
lenges thereof. For this purpose a rule has 
been firmly established that an exception to 
any ruling which counsel desire to review, 
which sharply calls the attention of the trial 
, court to the specific error alleged, is indis¬ 
pensable to the review of such a ruling. 
{Block V. Darling, 140 U. S. 234,11 Sup. Ct. 
^2, 35 L. Ed. 476; Wehh. v. National Bank 
of Republic, 146 Fed. 717, 719, 77 C. C. A. 
143; Union Pacific R, R. Co. v. Thomas, 152 
Fed. 365, 372, 81 C. C. A. 491, 498; Armour 
Packing Co. v. Umted States, 153 Fed. 1,16, 
82 C. C. A. 135, 150, 14 L. R. A. (N. S.) 
400.) 
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The question of law whether or not there 
was any substantial evidence to sustain any 
such finding is reviewable, as in a trial by 
jury, only when a request or a motion is 
made, denied and excepted to or some other 
like action is taken which fairly presents 
that question to the trial court and secures 
its ruling thereon during the trial. (Citing 
cases.) 

And see: 

Allen v. Cartan d Jeffrey Co. (C. C. A. 8), 
7 Fed. (2d) 21. 

Browning v. United States, 6 Fed. (2d) 
801 (C. C. A. 8), Cert, denied 269 U. S. 568. 

Rajotte Winters v. Whitney Co. (C. C. A. 
9), 2 Fed. (2d) 801. 

China Press, Inc., v. Webi. (C. C. A. 9), 7 
Fed. (2d) 581. 

First National Bank of Ardmore v. Litter 
(C. C. A. 8), 10 Fed. (2d) 447. 

Ill 

The Review is limited to the question whether the judg¬ 
ment is supported by the facts found by the Board 

I 

The United States Board of Tax Appeals, created 
by the Act of Congress, approved June 2, 1924, 43 
Stats, at L. 253, Title 9, otherwise known as the 
Revenue Act of 1924, was “continued as an inde¬ 
pendent agency of the executive branch of the Gov¬ 
ernment,’’ by Title X, Revenue Act of 1926,-Supra. 
(Sec. 1000.) The Act gives taxpayers an oppor- 
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tunity to present a disputed case involving tax 
liability to a tribunal having jurisdiction to hear 
and determine the issues between the Commissioner 
of Internal Revenue and the taxpayer (Sec. 274), 
and by order (906d) to fix the status of the parties 
with respect to such issues. (Secs. 274-284.) Pro¬ 
vision is made for such order becoming final and 
conclusive. (Sec. 1005.) Section 907 provides 
that the proceedings of the Board and its divisions 
shall be conducted in accordance with such rules of 
practice and procedure (other than rules of evi¬ 
dence) as the Board may prescribe and in accord¬ 
ance with the rules of evidence applicable in Courts 
of equity of the District of Columbia. The Board 
has adopted rules pursuant to this authority. 

Section 907 further provides: 

It shall he the duty of the Board and each 
division to make findings of fact and a deci¬ 
sion in each case before it, and report thereon 
in writing. 

Provisions is made in Sections 1001, 1002, and 
1003 for a review of the Board’s decisions. 

Section 1003 (b) of the Revenue Act of 1926 
provides : 

Upon such review, such courts shall have 
power to affirm or if the decision of the Board 
is not in accordance with law to modify or 
to reverse the decision of the Board, with or 
without remanding the case for a rehearing, 
as justice may require. 
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From the foregoing it appears clear that the 
United States Board of Tax Appeals is a tribunal 
of limited jurisdiction whose function and proce¬ 
dure is essentially similar to that of a court. 
Neither the Treasury Department nor the Commis¬ 
sioner of Internal Revenue has any authority or 
control over the Board, or the manner in which 
cases are conducted before it. An appeal is prose¬ 
cuted before the Board by the action of a taxpayer 
in filing a petition for a review of a deficiency in 
tax which has been asserted by the Commissioner. 
The Commissioner then files an answer to the peti¬ 
tion and the case is at issue. The burden of proof 
is upon the taxpayer, and he must make such a 
showing as to cover all the elements necessary to 
establish the averments of the petition, except when 
the Commissioner has pleaded any new matter of 
fact in the answer, when the burden shifts as to such 
new matter. (B. T. A. Rule 30.) The taxpayer 
is given the right to open and close, and the order 
of proof is regulated as in a court. In rendering 
its decisions the Board has before it only the plead¬ 
ings and such evidence and proof as may have been 
introduced at the trial of the case. It does not have 
access to the Government’s files and has no knowl¬ 
edge of any preliminary negotiations had between 
the taxpayer and the Commissioner. Thus, the 
function of this Court in this appeal is in all mate¬ 
rial respects the same as if the case were here on 
appeal from a nisi prius court. 
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In Avery v. Commissioner, decided November 1, 
1927, Prentice Hall, 1927-2947, the Circuit Court of 
Appeals of the 5th Circuit held: 

It is clear from the wording of the statute 
that the jurisdiction given to the court is to 
review only errors of law in a decision of the 
Board and the inquiry is limited the same as 
it would be in reviewing the verdict of a 
jury on a writ of error. 

The findings of fact of tribunals vested with 
power to hear and determine questions of fact and 
render conclusions of law are conclusive and not 
reviewable. The general rule is stated in 4 Corpus 
Juris, 876 Paragraph 2853, as follows: 

The findings of fact made by a trial court 
as when a trial by jury has been waived or 
fiindings made in the course of the trial or 
proceedings are on the same footing as a 
verdict of a jury, unless there is some statu¬ 
tory provisions to the contrary and are gen¬ 
erally considered conclusive on appeal. 

In Bassett v. United States, 9 Wall. 38, the Su¬ 
preme Court said: 

When a court sits in place of a jury and 
finds the facts, this court cannot review that 
finding. If there is any error in such case 
shown iy the record in the admission or 
rejection of testimony, it can be reviewed 
here, but when the court, by permission of 
the parties takes the place of the jury, its 
findings of facts is conclusive precisely as if 
the jury had found them by a verdict. 
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United States v. United States Fidelity 
Trust Company, 236, U. S. 512. 

With respect to cases tried under the provisions 
of the Act of March 3,1887, Chapter 359, 24 Stats. 
505, otherwise known as the Tucker Act, by the 
terms of Section 7 of which the District Courts are 
required to make special findings of fact, the Su¬ 
preme Court has said: 

But imder that act (Act of March 3,1887) 
a judgment of a District or Circuit Court of 
the United States in an action at law brought 
against the Government, will be reexamined 
here only when the record contains a specific 
finding of facts with the conclusions of law 
thereon. In such cases, this court will only 
inquire whether the judgment below is sup- 
ported by the facts thus found. {Chase v. 
United States, 155 U. S. 489-500.) 

In determining the extent of the review of the 
decisions of the Court of Claims which was by 
statute and by the rules of the Supreme Court re¬ 
quired to make findings of fact and conclusions of 
law, the Supreme Court early held that its findings 
were in the nature of a special verdict of a jury 
and not reviewable; that the sole question before 
it was whether the findings of fact supported the 
Court’s conclusions of law. 

Mahon v. United States, 14 Wall. 109. 

Stilz V. United States, 269 U. S. 7. 

By Revised Statutes 649, 700,13 Stats. 501, Dis¬ 
trict Courts are empowered to hear and determine 
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questions of fact and render judgment in civil cases 
without the intervention of a jury upon a waiver 
thereof by the parties. In such cases the Court’s 
special findings of fact are a part of the record and 
appellate courts will inquire whether the trial 
courts’ judgment is supported by the facts found 
In the absence of questions raised during the 
trial as to the existence of evidence to support 
the Court’s finding, there is no review thereof. 
{Fleischmann Construction Co, v. United States, 
supra,) Although Special Eule #2, Supra, permits 
error to be assigned in the admission or rejection 
of evidence and on the ground that a finding of the 
Board is imsupported by any evidence, it is sub¬ 
mitted that it was never intended by this rule to 
permit a litigant to go behind the finding of fact in 
a case such as this where appellant has not raised 
the question before the Board and secured a ruling 
therefrom and reserved an exception thereto. No 
sound reason is suggested for a rule to the contrary. 
That the rule requires appellate courts to review 
the testimony, weigh the same, determine its suffi¬ 
ciency on any given question in the absence of 
action on the part of litigants before the Board that 
will raise a question of its sufficiency merely upon 
an assignment of error is unthinkable. That the 
rule contemplates no such radical departure is 
home out by Blair v. Oesterlein Machine Company, 
Supra, 
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IV 

The evidence does not warrant the findings suggested 

Appellant concedes (appellant’s brief, P. 7) that 
the errors complained of are errors of fact. To 
pass on them this court must pass upon the suffi¬ 
ciency of the testimony upon a contested issue of 
fact. 

The rule is that Federal Appellate Courts do not 
do this. This court has so held. (First National 
Bank v. Fox, 39 App. D. C. 477-480 et seq.) 

Indeed Revised Statutes 1011, Act of February 
18,1875, c. 80, Paragraph 1, forbids a reversal by an 
appellate court of a finding of fact or the judgment 
thereon “for any error in fact.” 

A finding of fact contrary to the weight of evi¬ 
dence is an error of fact. (Allen v. Gartcm dc 
Jeffrey Company, Supra.) 

The appellant here is seeking the allowance of a 
deduction from its gross income for the year 1918 
under Section 234 (a) (1) of the Revenue Act of 
1918. (40 Stats, at L. 1057.) By its provisions a 

taxpayer is allowed as a deduction: 

1. Salaries which are— 

(a) Paid or incurred during the taxable 
year; 

(b) Reasonable; 

(c) For personal services actually ren¬ 
dered. 




20 


The appellant’s claim if sustained will exempt its 
income for the year in question to the extent that it 
is allowed. No claim of exemption can be sustained 
unless within the express letter or the necessary 
scope of the exempting clause. {Ford v. Delta 
Pine Land Company, 164 U. S. 662; Vicksburg 
S. d P. R. Company v. Denis, 116 U. S. 665.) The 
burden of establishing its right to the deduction be¬ 
fore the Board of Tax Appeals was upon appellant. 

Assignments #2, 4, and 5 may be covered by a 
consideration of the meaning of the words em¬ 
ployed in the statute. In order to be entitled to a 
deduction appellant must have proved that the sal¬ 
aries were paid in 1918 or the liability to pay the 
same was incurred in 1918. The fact is that the 
salaries were not paid in 1918 (Appellant’s brief 
#4), nor was the liability therefor incurred in that 
year. 

The word ‘‘incur” is defined as: 

To have liabilities cast upon one by act 
or operation of law, as distinguished from 
contract, where the party acts affirmatively. 
(BouviePs Latv Dictionary; Crandall v. 
Bryan, 15 How. Pr. (N. Y.) 56.) 

The word “incurred” is defined as to become 
liable or subject to; to render liable or subject to. 
Men contract debts; they incur liabilities. In one 
case, they act affirmatively; in the other, the lia¬ 
bility is incurred or cast upon them by operation of 
law. 
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Bank of Indian Territory v. Eckles, 79 
Okla. 159, 91 Pac. 695, and cases cited. See 
also— 

United States v. Distillery, etc,, 25 Fed. 
cases 854, 868 ; 4 Words and Phrases (1st 
Ser.) 3257; 2 Words and Phrases, (2nd Ser.) 
1025. 

The decisions of the courts of this country have 
interpreted the words “incur’’ and “incurred” as 
pertaining to a liability, i. e., something that can be 
enforced; that devolves upon a person by act or 
operation of law. In other words, they have held 
that a thing “incurred” is something that can be 
legally enforced. 

The entire testimony bearing on the question of 
whether the liability to pay the salaries was in¬ 
curred by appellant in 1918 may be foimd at pages 
18, 19, and 20 of the record from which it appears 
that the question of salaries was discussed by appel¬ 
lant’s sole witness, the president of the corporation, 
with the vice president; that no record was made 
with respect thereto upon the corporation’s books 
or minutes; that no corporate action was taken 
with respect thereto; that the time of the discussion 
could not be fixed; that it might have taken place 
before December 31, 1918, and it might have oc¬ 
curred after January 1, 1919. The error claimed 
in failing to find that the liability was incurred in 
1918 is asserted in the face of the fact that the 
member of the Board at some length and by seven 

I 


/ 


22 

questions endeavored to have the witness fix the 
time of the discussion referred to. (R. 18.) 

Appellant seeks to establish its right to a deduc¬ 
tion and by Assignment #1 challenges as error the 
failure of the Board to find that its books were kept 
on an accrual basis. It claims that the fact was 
established by its return (R. 24); its attempt to 
deduct the salaries from gross income and its claim 
that appellee accepted its 1918 return. To hold as 
a matter of fact that appellant kept its books on an 
accrual basis from those facts, the Board would 
have had to enter into the realm of mere conjec¬ 
ture and inference. No foundation in the testi¬ 
mony has been laid for any such conclusion. There 
is no testimony directly as to the books. There is 
no testimony that the return is a transcript thereof. 
Appellant’s attempt to deduct the salaries is as con¬ 
sistent with arbitrary action on its part as it is 
with the fact that its books are kept on an accrual 
basis. It would be merest inference to find from 
that fact the fact that the books were kept on the 
accrual basis and so with appellant’s claim with 
respect to the action of appellee in accepting appel¬ 
lant’s return. 

Assignment of error #6, dealing with the failure 
of the Board to find that the salaries were reason- 
able is pointless in view of the failure to prove that 
they were paid or incurred in 1918. The statute 
first requires that they be so paid or incurred and 
then the question arises as to their reasonableness. 
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CONCLUSION 

It is therefore prayed that this Court affirm the 
decision of the United States Board of Tax 
Appeals. 

Respectfully submitted. 

Mabel Walker Willebrandt, 

Ass^t, Attorney General, 

C. M. Charest, 

General Counsel, 

Bureau of Internal Revenue, 

L. W. Scott, 

Special Attorney, 
Bureau of Internal Revenue, 
Attorneys for Appellee, 
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IN THE 


Court ot i3ppea(o,l3ts!trtct of CoMWa 


No. 4634. 


W. K. Henderson Iron Works & Supply Co., 

Appellant, 

vs, 

David H. Blair, Commissioner of Internal Eevenue. 


SUPPLEMENTAL BRIEF FOR APPELLANT. 


This brief supplements brief for appellant filed No¬ 
vember 23, 1927, and includes decisions of the courts 
promulgated since the above brief was filed, and also 
a discussion of the procedural questions raised in the 
brief for appellee. For the sake of convenience, we 
will follow the arrangement adopted by the appellee. 

I. 

The evidence is legally a part of the record on appeal 
and should be consider^ 

(a) The new rules of this court effective December 
1, 1927, cannot and do not apply to the transcript of 
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record which was filed on September 23, 1927, and 
printed on October 25,1927. The old Rule 35, set forth 
on page 5 of appellee ^s brief, provides for a prepara¬ 
tion of transcript of record on appeal as near as may 
be in conformity with the rules of this court governing 
transcripts of record on appeal from the Supreme 
Court of the District of Columbia. Appellee claims 
that a statement of evidence should have been pre¬ 
pared and signed by a member of the Board, on the 
theory that this is an equity case, and that therefore 
Rule V (5) would apply. But there is nothing in the 
Revenue Act which would indicate that cases before 
the Board of Tax Appeals are equity cases, unless it is 
the requirement that in matters of evidence the Board 
shall follow the equity rules of the District of Colum¬ 
bia courts. The Board adopts its own rules and has a 
very liberal procedure, due perhaps to the fact that 
certified public accountants can practice before it. We 
know of no rule of the Board which requires that a 
statement of evidence be prepared or that the evidence 
must be approved by a member of the Board, if it is 
to be considered on appeal. Section 1001(b) of the 
Revenue Act of 1926 provides that the rules as to writs 
of error will apply until the courts of appeal adopt 
rules for filing petitions for review, which would in¬ 
dicate that Congress intended that law rules apply 
to the procedure on appeal. 

(b) Appellee next contends in effect that if the cases 
are law cases, we have not complied with rule V (4) 
by preparing a bill of exception. We are not taking 
exception to the somewhat loose procedure of the 
Board, nor as tp the admissibility or rejection of evi¬ 
dence. We do emphatically except to the finding of 
facts and decision of the Board, which under Section 
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907(b) of the Eevenue Act of 1926 the Board was re¬ 
quired to make. These findings of fact are in the na¬ 
ture of a special finding of fact, and there is no pro¬ 
vision in the rules of the Board providing for a re¬ 
quest for a special finding of fact; in fact such is un¬ 
necessary in view of this provision of the law. We 
believe that on a fair construction of Rule 35 of this 
court, as in effect at the time the transcript herein was 
filed, we have complied with its spirit and purpose, 
and that we have also complied with Rule V (1 and 2). 
Counsel for appellee approved the designation of rec¬ 
ord which was properly certified to by the Clerk of the 
Board of Tax Appeals and was filed in this court with¬ 
in the statutory time. Furthermore the evidence ob¬ 
jected to consists of ten printed pages of the testimony 
of the only witness before the Board of Tax Appeals, 
and, as it is our contention that the Board acted arbi¬ 
trarily and unreasonably, as well as unjustly, with re¬ 
gard to what this evidence proved, we consider it nec¬ 
essary to the proper consideration of this case that 
the exact evidence be set forth for the consideration 
of this court. We note that this court has power to 
interpret Rule 35 so as to do justice. 

See United States vs. Breitling, 20 Howard 252; 

Lindsey vs. Pa. R. Co., 26 App. D. C., 125. 

II. 

Assignments of error were based on questions before 
the Board. 

As the question of allowance of salary increases was 
the only question before the Board, and the Board in 
its statement of facts and decision so indicated, noth- 
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ing would have been gained by asking for a specific 
finding of fact, as the Board was required to make a 
finding of fact by Section 907(b), as cited above, and 
there is nothing in the rules of the Board providing 
for such a request. 


ni. 

Review is not limited to whether the judgment was 
supported by the facts found by the Board. 

Section 700 of the Revised Statutes applies only to 
trials in the District court where a jury is waived, and 
certainly would not apply to a case in the Board of 
Tax Appeals merely because there is no provision for 
a jury trial there. And even as regards Section 700, 
we understand it to be the law that where the court 
finds the facts contrary to the evidence, or finds facts 
which are not supported by the evidence, that this find¬ 
ing of fact will be reviewed, as otherwise there would 
be a denial of due process of law. In fact, the ques¬ 
tion as to the power of a circuit court to review a de¬ 
cision of the Board of Tax Appeals has already been 
passed upon by numerous circuit courts. 

In addition to those cases cited in appellant’s brief, 
we wish to call the attention of the court to the recent 
decision in the case of Kaufman, Ltd,, vs, the Com¬ 
missioner, United States Daily, Yearly Index 3486, 
The Fifth Circuit Court which decided the case of 
Avery vs. Commissioner, mentioned in brief of appel¬ 
lant, page 12, and cited in appellee’s brief, page 16, 
said: 


“We are of opinion that the conclusion of fact 
reached by the Board of Tax Appeals to the effect 
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that Mayer was not regularly engaged in his com¬ 
pany’s business, is not supported by the evidence,’^ 

and overruled the decision of the Board. 

Appellee refers to the Board of Tax Appeals as a 
tribunal having jurisdiction to hear and determine the 
issues between the Commissioner and the taxpayer, 
and to fix the status of the parties with respect to such 
issues (page 14). In the Chicago Bail way Equipment 
Company vs. Blair, cited page 13 of appellant's brief, 
the court interprets this provision of the revenue law. 

With regard to the contention that appellant is ask¬ 
ing for a review of an error of fact alone, it is submit¬ 
ted that a denial of justice based on a finding of fact 
unsupported by the evidence, is an error of law, which 
the Supreme Court has held to be reviewable. 

See I. C. C. vs. Union Pacific R. E. Co., 222 
U. S. 541, 547, 548. 

ACCRUAL. 

Supplementing what was said on pages 7 and 8 of 
appellant's brief with reference to accrual, we cite the 
recent decision by the Board of Tax Appeals in the 
case of Sam Greengard vs. Commissioner, 8 B. T. A. 
734, in which case the Commissioner asserted that the 
taxpayer should make his return on a cash basis rather 
than on accrual basis, and the Commissioner having 
so found, his determination was prima facie correct. 
The Board of Tax Appeals said that the use of inven¬ 
tories by taxpayer was evidence that he was on an ac¬ 
crual basis, although this was not conclusive. In the 
case at bar, however, the Commissioner never con¬ 
tended that taxpayer should have been on a cash re¬ 
ceipts basis, and there is no prima facie presumption 
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that taxpayer was on a cash basis. In fact taxpayer’s 
return which was offered in evidence by appellee’s 
counsel indicates that appellant made his return on 
the accrual basis, which, as set forth in appellant’s 
brief, would be the only legal and proper basis on which 
such a corporation as appellant could make a return. 

The transcript of the record was prepared and filed in 
accordance with Rule 35 of this court. The evidence 
shows that appellant was on an accrual basis, and that 
after a lapse of many years the owner and directing 
head of appellant corporation testified that the in¬ 
crease of salaries was an obligation of the corpora¬ 
tion, according to a fair and just analysis of his tes¬ 
timony, which was of course based on recollection and 
belief, supported by other facts such as including this 
obligation in his own personal tax return. It must not 
be forgotten that this was in effect a one-man corpora¬ 
tion, and that in the circumstances in this case Mr. 
Henderson, the witness, was the appellant corpora¬ 
tion, and that he increased his own salary and person¬ 
ally paid income tax for 1918 on this increase, show¬ 
ing that at the time of making his tax return he con¬ 
sidered it an obligation of the corporation which would 
be and was in fact paid. 

Respectfully submitted. 

Rush L. Holland, 

Geobge E. Strong, 

Attorneys for Appellant, 



